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N asking me to address you, you have 

probably hoped to get something of the 
point of view of the large group who are 
neither lawyers nor insurance executives, to 
whom insurance is a tool to be used, and 
who are concerned with the adaptability 
of that tool to its function. 


Tradition in Insurance 


One who studies insurance in the United 
States is confronted with a mechanism built 
to a rather rigid pattern and guided by tra- 
ditional rules and attitudes. Citing Comte’s 
remark that “humanity is composed of the 
dead and the living” of whom “the dead are 
by far the more numerous,” Anatole France 
points out that our laws, our houses, our 
very ideas have been imposed upon us by 
our dead masters. “Can we revolt against 
them? We haven't even the time to disobey 
them!” So it is with insurance—the contri- 
bution of a generation to its development 
is meager compared with the continuing 
structure and methods which that genera- 
tion inherits and passes on to the next. 


This situation has its good points. By trial 
and error, insurance has evolved until it 
now fulfills remarkably well its prime func- 
tion, that of being safe. It offers financial 
security equalled by no other business. By 
multiplying forms and through salesman- 
ship it has offered and furnished a wide 
variety of loss coverage and _ incidental 
services to a large and increasing part of 
the population. By educational campaigns 
and by offering financial inducements it has 
done much to prevent loss. And it has 
advanced the technique of measuring prob- 
ability of loss so as more equitably to dis- 
tribute its burden. 


THE LAWYE 


WILL THE LAWYER BE 
EXTINCT? 


In concluding delivery of this paper 
before the mecting of the Insurance 
Section of the American Bar Asso- 
ciation, Professor Blanchard invited 
the assembled insurance lawyers to 
consider the dinosaur: “The dinosaur 
used to wander about the countryside 
well armed against the perils of his 
day—but it is said that when the cli- 
mate changed he had no ideas. Beware 
of short-run practicality which often 
consists merely : protecting what you 
ave.” 


The degree of these accomplishments and 
the manner of conducting the business 
varies greatly between the broad divisions 
of insurance, and even between individual 
lines. Life, fire, casualty, and marine insur- 
ance are linked together by a common pur- 
pose and a common basis of operation, but 
their variations of method, attitude, and 
achievement are so great as to defy general- 
ization. 


Consequently, it is impossible to present to 
you a broad unified picture of insurance 
as a basis for comment. It must be under- 
stood that most of what I may say is appli- 
cable only with qualifications to take account 
of the extreme diversity of the various in- 
surance fields and of the attitudes of their 
practitioners. 
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LPH H. BLANCHARD 


Progress Retarded 


Progress in insurance has been retarded by 
lack of effective criticism, due largely to 
ignorance of the business on the part of 
laymen, ignorance arising in part from the 
genuinely technical nature of the business 
and in part from the mysterious language 
with which it has cloaked itself. And within 
the business there has developed an almost 
religious worship of its machinery. The in- 
centives to improvement which one finds 
effective in, say, the motor-car industry, 
buyer interest and constant self-criticism, 
are strangely inactive. Research as a means 
of locating weaknesses and improving meth- 
ods has been highly developed in a few 
lines and all but ignored in others. And 
there is too much of the feeling that the 


INSURANCE 


institution of insurance is an end in itself 
instead of a tool for the service of the 
public. 


This situation has resulted in a marked 
resistance to suggestions of change—in a 
feeling that change is dangerous, disturbing, 
and somewhat sacrilegious. When new ideas 
have shown their ugly heads they have been 
met too often by indifference or studied 
neglect; when they have become insistent, 
by hostility. Too seldom have they been 
welcomed and examined sympathetically. 


Pressure for Change 


At the moment the business of insurance 
finds itself subject to three marked pressures: 
broader and more intensive governmental 
regulation, proposals for governmentally 
managed insurance, and informed buyer 
activity. 


Major governmental moves are not under- 
taken without some basis. Once started 
they may become exaggerated beyond the 
importance of their cause, but cause there 
usually is. Sooner or later insurance would 
probably have been declared to be inter- 
state commerce by the Supreme Court in 
any event, but the present situation can be 
traced directly to outmoded practices which 
were fostered by the divided authority of 
the individual states. Had the business been 
more responsive to changing conditions it 
might not have found itself challenged. Its 
response to the challenge is significant. 
First, it fought to prove that times had not 
changed since 1868. Second, it sought to 
avoid the effect of change by having itself 
declared exempt. Third, it is now attempt- 
ing to minimize necessary change. One 
eloquent representative of a group of com- 
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panies summed it all up by pleading that 
“what we want is the status quo as it is now 
[sic]”. 


Revolution Is Here 


It has been realized for some time by a 
few minds gifted with imaginative under- 
standing, and is now being suspected by the 
more “practical” (or short-sighted), that 
the insurance business is in the course of 
revolutionary change. The _ federal-state 
regulatory situation is only a symptom, 
though a major one, of that change. The 
insurance business has quite naturally de- 
veloped in a competitive atmosphere as a 
device for extracting profits, in the form 
of surplus or salary, from the service of 
carrying risk and from other incidental 
services. Unless it is socialized, it will con- 
tinue so to develop. But it is accepted 
doctrine that this business is “affected with 
a public interest” and is therefore subject 
to restraints and duties beyond those im- 
posed by general concepts of business 
morality, by general law, and by the watch- 
fulness of its clients and their represent- 
atives. 


Insurance was originally sold by individual 
underwriters on the principle of caveat 
emptor, perhaps a reasonably satisfactory 
basis when insurer and insured were part 
of a small business community and were 
personally acquainted; when the contract 
and the hazards covered were simple. But 
insurance has now become a quasi-public 
utility serving the greater part of the popu- 
lation in meeting a wide variety of hazards 
instead of a few enterprisers subject to 
highly specialized risks. 


Regulation of the future, whether state or 
federal (and if the states do not do a satis- 
factory job, it will be federal), should be 
based squarely on the principle of develop- 
ing the insurance business as a financial 
tool for the service of the insuring public. 
The long-run interests of insurers will be 
properly conserved in the process, but ad- 
justments to changing situations may be 
temporarily painful because of reluctance 
and tardiness in making such adjustments 
in the past. The elimination of indefensible 
practices that had been made possible by 
ineffective regulation or varying standards 
will call for major operations. Not only 


must organs be removed, but new ones must 
be created. 


Tasks for the Future 


One of the first jobs that should be under. 
taken is an overhauling of statutory provi- 
sions granting powers to insurance carriers, 
The present classification of carriers into 
life, fire-and-marine, and casualty is an 
historical accident—its continuance has little 
justification beyond the convenience of in- 
surance executives. It is one of the principal 
causes of the inability of insurance carriers 
to do a thorough comprehensive job for 
policyholders. Further divisions between 
lines operate in the same way, though some 
progress has been made in the direction of 
breaking down the walls. 


A second job is the substitution of prin- 
ciples for detailed directions in the regu- 
latory law and the creation of insurance 
departments competent to apply principles. 
Flexible regulation applied by able officials 
administering well staffed departments makes 
it possible to meet situations as they arise 
and avoids technical obstructions to prog- 
ress. But unless departments are competent 
and independent, flexibility is dangerous; 
the two requirements are interdependent. 


In certain fields insurers are disturbed by 
the imminence of governmental insurance; 
in others by its more remote possibility. 
Some forms of necessary insurance can 
properly be written only by the govern- 
ment; war damage insurance in time of war, 
to take a noncontroversial example. There 
are forms, however, now written by private 
carriers, or that they might write, that are 
the subject of controversy. For example, 
proposals for governmental disability insur- 
ance are constantly being made and are 
finding insistent support. 


It may be admitted that it would be desir- 
able for everyone to have insurance against 
loss of income and extra expenses incident 
to disability. Such insurance is being writ- 
ten under a wide variety of contracts by 
insurers of several types, but it is clear that 
the need for it extends far beyond its pres- 
ent coverage. Unquestionably, the demand 
induced by proposals for legislation is a 
challenge to private insurance. And ful- 
minations against governmental interfer- 
ence, socialism, and other ideological targets 
are not an adequate answer. The question 
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is how far can the demand be met and by 
what method can it best be met. If private 
insurance is the answer then positive meas- 
ures should be taken to devise means of 
meeting st by offering and selling coverage. 
If the eventual answer is to be some com- 
bination of governmental and private insur- 
ance, plans should be laid to that end. 
Unthinking hostility is not wise. 


Until comparatively recently, insurance was 
generally bought blindly, even by large 
corporations with a reputation for efficiency. 
Insureds had little knowledge of insurance, 
and the idea of the insurance program as a 
part of management policy had not devel- 
oped. Unless a loss occurred there was 
often no check on the adequacy of insur- 
ance. During the 1920’s there was a faint 
stirring of interest in the problems of the 
insurance buyer. It has developed during 
the past 15 years unti! the management of 
the insurance affairs of many businesses 
occupies the full time of a specialized “in- 
surance buyer.” National and local groups 
of buyers are active in the study and dis- 
cussion of their problems and give promise 
of having a real influence over the future 
of the business. 


The Lawyer and Insurance 


The lawyer has always been an important 
factor in insurance, for the basis of the 
business is the insurance contract. Every 
problem of the insurance business is related 
to that document. As types of contract have 
multiplied, and as each has become more 
complex, the work of the lawyer has in- 
creased, whether as drafter, interpreter, or 
advocate. 


The development of governmental regula- 
tion has still further enlarged the functions 
of the lawyer. Insurance commissioners are 
largely drawn from the ranks of lawyers; 
the drafting of laws is a lawyer's job; car- 
tiers are constantly using the services of 
lawyers in determining their rights and 
obligations, as advisers or as representatives 
before courts and other governmental bodies. 
The new relationship of the federal govern- 
ment to insurance means more work for 
the lawyers. There is also the academic 
lawyer who is student and teacher, and the 
lawyer turned insurance executive. 


When the threat of change has become 
ominous, the insurance business has turned 


to the legal profession for advocates and 
negotiators. And it has had no difficulty 
in finding them. Consider, for example, the 
recent revision of the New York standard 
fire insurance policy, in fact, now a revision 
of the fire-insurance poliices of most states, 
for the new form has been widely adopted. 
The Committee on the Revision of the Fire 
Insurance Policy of the National Associa- 
tion of Insurance Commissioners reported 
in 1936 that “In general the insurers are 
satisfied with the present policies,” but that 
“Those who are not connected with insur- 
ers [including brokers and agents] have 
expressed considerable sentiment in favor 
of revision.” In 1937 one group of insurers 
was reported to be in favor of revision, the 
major group, however, showing “little in- 
terest.” Finally, and reluctantly, this most 
influential group withdrew its opposition, 
and the revised policy was adopted in New 
York in 1942. It is not an ideal policy, but 
it represents a great improvement over the 
earlier form. 

Throughout, the function of the opposition’s 
legal department was representative rather 
than creative, and this in a field, that of 
contracts, where the legal profession might 
be expected to lead. This same group is 
now advertising the revised contract as one 
of its public benefactions. 

The development of liability-insurance con- 
tracts presents a very different picture. 
Here lawyers have constantly pressed for 
improvements in language and coverage to 
adapt the contract to modern business and 
personal risks. They have encountered the 
unwillingness of professional risk-takers to 
take risks but, aided by threats of state 
action, they have succeeded in producing 
and securing the adoption of contracts 
which go far toward the ideal of complete 
and automatic coverage. 

Recently the manager of an accident-and- 
health-insurance company writing a highly 
restricted contract told me that his com- 
pany was proud of its claims record—that 
their only controversies with policyholders 
resulted from the fact that the insured did 
not understand the contract. He intended 
this statement as a justification—it seemed 
to me to be a confession. 


Lawyer's Future in Insurance 


The future function of the lawyer in insur- 
ance should be along more constructive 
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lines than has been the case in the past. If 
he is to be constructive he must be more 
than an advocate or a counsellor whose ends 
are laid down by his employers. He needs 
to know far more than the law—he needs 
to understand insurance. 


Lawyers who have become insurance com- 
missioners have found it necessary not only 
to represent the public but to take a creative 
part in the development of public policy. 
Unlike insurance executives and the special- 
izing insurance buyer, much of the public 
does not know what it wants. The insur- 
ance commissioner of a state must deter- 
mine what is best insurancewise for this 
uninformed, and numerous, segment. If he 
is conscientious, capable, and interested, he 
finds himself studying insurance, account- 
ing, and statistics. And if he has graduated 
from the role of the debater employed to 
win cases, he may see a great light—he may 
learn that there are not only two sides but 
many sides to a question. 


All of this is not to decry the role of the 
trial lawyer, of the advocate, but I submit 
that the attitude of the advocate should not 
be carried through to situations which re- 
quire statesmanship rather than facility in 
argument. 


A few years ago a committee of the state 
bar association of one of our most influen- 
tial states presented a report on compulsory 
automobile insurance and financial respon- 
sibility laws. The majority (19 of the 21 
members of the committee) stated that they 
had made “a thorough study . . . of pro- 
posed compulsory insurance and financial 
responsibility laws with reference not only 
to their intrinsic merit but respecting their 
relation to the larger problems of accident 
prevention.” The report has been quoted 
widely as authority in discussions and argu- 
ments on those subjects. 


Analysis of the statistics and reasoning of 
this report seems to indicate that both rep- 
resented acceptance of oft-repeated insur- 
ance propaganda, that figures were taken 
uncritically, and that the committee was 
quite unfamiliar with the available material 
on the subject. I prefer to think that these 
were the facts rather than that, with com- 
plete understanding of the problem, the 
committee was cynically making a case. 


This was a situation where, as representa- 
tives of a quasi-public body, the committee 


should have accepted the responsibility of 
making the “thorough study” which it pro- 
fessed to have made or have merely reported 
“progress.” 


Since June, 1944, the insurance lawyer has 
been placed in a position where statesman- 
ship is more than ever necessary. The 
South-Eastern Underwriters decision was 
only the culmination of a long chain of cir- 
cumstances, but it was a climatic culmina- 
tion. Some students of the law had foreseen 
it in principle; many, perhaps most, were 
taken by surprise—they had not realized 
that there was a federal question. 


Characteristically, the first attempt to meet 
the problem (when it appeared that there 
might be a question of the result in the 
Supreme Court) was to send a lawyer to 
avert the possible consequences. The re- 
port of the hearings before the Congres- 
sional committee which considered the 
Bailey-Van Nuys bill should be instructive 
to anyone who still thinks that method was 
wise. It is also instructive on the need for 
lawyers to understand insurance. 


General realization seems now to be dawn- 
ing on the legal profession and perhaps 
insurance executives that there is needed 
something more than drawing briefs, argu- 
ments by trial lawyers, or political deals. 
The insurance business and its legal repre- 
sentatives are faced with a complex and 
extensive problem of public relations, of 
interpretation of the law, of insurance tech- 
nique, and of sound legislation to express 
sound policy. It is no longer a matter of 
a contest to be won but rather of an edifice 
to be created. 


Insurance Is a Public Service 


The fundamental fact is that insurance is an 
essential public service, that its only justi- 
fication is its usefulness to the public. 
Ideally, the various agencies of the insur- 
ance business would be guided solely by 
the responsibility which this position im- 
plies. But we know that private individuals 
or organizations, left to their own devices, 
will be guided largely by their own short- 
run interests. Our system of local state 
regulation of insurance has been developed 
to control that tendency in the interest of 
the public. 


Now comes the promise (or threat, depend- 
ing on one’s point of view) of intensified 
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regulation, of federal intervention, of buying 
by specification, and even of governmentally 
operated insurance. The only sound way to 
meet the situation is by taking the attitude 
that the management of an insurance com- 
pany is essentially a public instrument, and 
its executives public officials. They should 
set up, in cooperation with politically (in 
the better sense) elected or appointed offi- 
cials a workable scheme of competition, 
cooperation, and regulation—all to the end 
that insurance shall best serve the public 
in meeting its risk problems. And the law- 
yer-statesman who understands insurance 
and its implications is the man to do the job. 
This is not merely starry-eyed, idealistic 
doctrine. It may be said that human nature 
has not changed, that business will go on 
attaining its ends in much the same way as 
in the past. Human nature does not change, 
but organized expression of its desires does 
change. Institutions wither, and new ones 
succeed them. Only those survive that show 
ability to adapt themselves to changing 


Lawyers Are Working for the Public 


The services of lawyers to insurance have 
been important—they are responsible for 
much that has made the insurance structure 
useful and safe. My plea is for broadening 
and intensifying their services and for rec- 
ognition of the principle that, whoever pays 
them, they are working for the public; and 
that in doing so they serve the long-run 
best interests of their immediate employers. 
“The dinosaur used to wander about the 
countryside well armed against the perils 
of his day—but it is said that when the 
climate changed he had no ideas. Beware 
of short-run practicality which often con- 
sists merely in protecting what you have. 
Long-run practicality involves looking into 
the future, forecasting trends, and suiting 
yourself to them. Lord Bryce once said that 
one should learn to view the present as 
though it were the past—a very practical 
suggestion.” 
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Missouri Raises Ceiling on Death Claims 


The Missouri state senate passed a bill recently, already passed by the house, 
increasing from $10,000 to $20,000 the amount of damages recoverable through 
a suit for personal injuries resulting in death. For insurers this means that the 
customary limit of $10,000 will have to be raised to at least $20,000 to afford 
minimum protection to the insured. 


Widow’s Mite Not Taxable 


The Common Pleas Court in Cincinnati, Ohio has held that money retained 
by an insurance company from the proceeds of life insurance policies, from 
which interest and dividends are being paid to the insured’s widow under an 
option giving her no right to change the settlement terms (except upon con- 
tingencies which have not occurred), is not subject to the Ohio personal property 
tax. The Court held that the insurance policies were not “investments” or 
“deposits”, and that the payments received by her were not “income yield” 
within the terms of the Ohio law. 
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Thumbs Down on Diversity Bill 


The officers and directors of the American Judicature Society have, by a small 
majority, voted against proposed legislation to abolish diversity of citizenship 
as a basis for federal court jurisdiction. Mr. Glenn Winters, secretary of the 
organization reported to Congressman Hobbs, of Alabama, proponent of the 
measure, that the poll showed that 31 officers and directors opposed the bill, 
26 were in favor of it, and six were non-committal. No expression at all was 
obtained from 42 of the persons polled. 
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Mr. Sawyer Presents: 


A Program Under Public Law I5 


by Elmer Warren Sawyer 


IGHTEEN months have passed since 

insurance became commerce. Nine 

months have elapsed since Congress as- 
sumed control and delineated a pattern for 
collaborative regulation of insurance by 
state and federal governments. No truly 
big business ever before was catapulted into 
so perplexing and precarious a situation. 
Yet to-day the business has no plan for the 
future; it has no program for the formation 
of a plan; and it has developed no leader- 
ship or organization capable of uniting the 
many divergent interests in the adoption of 
a program for the formulation of a plan. 
The time has come when the situation must 
be faced courageously and discussed frankly. 
To be asked to suggest a possible program 
for guidance of the business safely out of 
the morass into which it was plunged by 
the Supreme Court is flattering. I have ac- 
cepted the Council’s invitation upon the 
assumption that the word “program” in the 
subject assigned means a “course of action” 
rather than a detailed plan or blueprint. To 
suggest a general course of action is vastly 
different from attempting to answer the 
myriad of questions with which the business 
is confronted. The latter task will tax the 
combined intelligence of the best minds in 
the business and in its administration. The 
program I am about to suggest is, therefore, 
only a statement of my views with respect 
to the manner in which the insurance busi- 
ness (and in this discussion administration 
is considered a part of the business) should 
go about focusing its tremendous resource- 
fulness upon the solution of the many ex- 
tremely complex and difficult problems that 
lie ahead, with here and there the injection 
of a personal opinion. 


Public Law 15 Is Basic 


It is hardly necessary to point out that the 
basis for a course of action is Public Law 
15. It is my belief that the failure of the 
business to make satisfactory progress to- 
ward adoption of a program and a plan is 


‘ 


Mr. Sawyer is the author of the re- 
cent book “Insurance as Interstate Com- 
merce’”’, which is reviewed in another 
part of this issue of the JOURNAL. His 
book provides a full, and documented 
development of the thesis which, prior 
to the appearance of his book, was first 
presented in this paper, delivered at the 
annual meeting of the Insurance Sec- 
tion of the American Bar Association. 


due in large degree to the reluctance of 
many people in responsible positions to rec- 
ognize Public Law 15 for what it is, and to 
face the fact that, however distasteful such 
a program may be, success of the business 
requires speedy adjustment to the new phil- 
osophy of collaborative regulation of insur- 
ance as a quasi-utility. 


Federal Control is Here 


Insurance has been under federal control 
since June 5, 1944, when as commerce it be- 
come subject to federal acts applicable to 
interstate commerce. In Public Law 15 
Congress took over regulation. Insurance 
is now regulated by the National Labor 
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Relations Act and the Fair Labor Stand- 
ards Act, and matters relating to boycott, 
coercion, and intimidation are regulated by 
the Sherman Act. Application of the Clay- 
ton Act, the Federal Trade Commission 
Act, and the Robinson-Patman Act to the 
business of insurance is governed by the 
will of Congress. The extent to which 
states will be permitted to regulate any part 
of insurance within reach of federal power 
rests upon the will of Congress. Whether 
Congress regulates all phases of insurance 
within its reach by its own direct enact- 
ments, or utilizes state help in regulation of 
phases with respect to which local super- 
vision should be able to regulate more sat- 
isfactorily in the local public interest, is 
wholly within the will of Congress. Per- 
manence of state regulation rests upon its 
adequacy to keep Congress satisfied that 
continuation of the States’ system is in the 
public interest. 


“Public Interest” is the Keynote 


The keynote of Public Law 15 is public 
interest. Even a cursory reading indicates 
clearly the Congressional intent that hence- 
forth insurance is to be regulated in the 
public interest. It follows that the keynote 
of a program for the business must be pub- 
lic interest if the current view of Congress 
that state regulation of local phases is in 
the public interest is to be maintained. The 
starting point for a course of action is rec- 
ognition of Public Law 15 for what it is— 
a pattern for collaborative regulation by 
state and federal governments requiring the 
closest cooperation between Congress and 
state legislatures. 


The Nation and the States 
Can Collaborate 


The governments of the nation and of the 


States are not alien to each other. They 
co-exist within the same territory. Regu- 
lation of interstate commerce within that 
territory is their common concern. To- 
gether they can effect regulation in the pub- 
lic interest possible only by collaboration. 
The Constitution does not prohibit such 
cooperation. Carmichael v. Southern Coal 
Co., 301 U. S. 495, 526 (1917). 


Public Law 15 is a pattern for collaborative 
regulation of insurance by federal and state 


governments. However distasteful this may 
be to some, failure to recognize it as such, 
to study it for its possibilities, and to follow 
a course of action consistent with the pat- 
tern delineated, can result only in the fur- 
ther narrowing or the complete elimination 
of the area now assigned to the states. This 
area can be narrowed not only by Congres- 
sional revision of its view that regulation by 
the states is in the public interest; it can 
be narrowed as the result of conviction in 
the business that regulation by the states in 
this area cannot or will not function. Hence 
the necessity for the most careful analysis 
of the pattern delineated by Congress. 


Is 1948 the Deadline? 


The states have been given time to perfect 
a system of state regulation within the area 
assigned to them in the collaborative plan. 
On January 1, 1948 the Sherman Act, the 
Clayton Act, the Federal Trade Commis- 
sion Act, and probably to some extent the 
Robinson-Patman Act, all of which Acts 
were suspended in their application to in- 
surance by Public Law 15, become appli- 
cable to insurance “to the extent that such 
business is not regulated by State law.” 
There seems to be little doubt that Con- 
gress would readily extend the moratorium 
if convinced that an intelligent, coordinated, 
and workable plan consistent with the pat- 
tern of Public Law 15 had been agreed upon 
even though little of the plan had been 
translated into state legislation. Without 
the complete blueprints of such a plan 
January 1, 1948 might be a deadline. 


The most important time element is not, I 
think, the expiration of the Congressional 
moratorium. The deadline that must be 
beaten is the date upon which majority opin- 
ion in the business will, if not convinced by 
adoption of a satisfactory plan that state 
regulation can and will be made to function 
satisfactorily in the collaborative pattern, 
favor and actually seek federal regulation in 
the area now assigned to the states. Change 
of opinion necessary to bring about that 
result is less than is generally realized. A 
little more of the indecision and fumbling 
of the last nine months may be all that is 
necessary. 


It is not difficult to understand how one 
who has studied the ramifications of this 
complex situation, seeing no real progress 
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toward formulation of a plan in the nine 
months since Public Law 15 was enacted, 
reaches the conclusion that there will be 
no adequate system of state regulation. 
Neither is it difficult to understand why one 
who has become convinced that the magni- 
tude of the task of creating a state regula- 
tory system is too great to be solved by 
democratic processes in the time available, 
believes it best to seek federal regulation 
while there is yet time for the business to 
have a voice in shaping that regulation. 


The only effective deterrent to the steadily 
growing support for federal regulation is a 
detailed plan having sufficient merit to con- 
vince the business that adequate state regu- 
lation is reasonably possible. Such a 
detailed plan is also the best assurance of 
Congressional willingness to extend the time 
for putting the program into effect and 
otherwise to help the states regulate in the 
public interest. 


The first principle of a course of action is, 
therefore, recognition of the fact that hence- 
forth insurance is to be collaboratively regu- 
lated by federal and state governments in 
the public interest and the formulation, be- 
fore January 1, 1948, of blueprints of a 
complete, workable system for state regula- 
tion within that collaborative pattern. 


The Pattern for Collaboration 


An analysis of the pattern for collaborative 
regulation set forth in Public Law 15 dis- 
closes that Congress has divided regulation 
into three areas: (1) the area in which fed- 
eral regulation is to be exclusive, i. e. em- 
ployer-employee relationships and matters 
of boycott, coercion, and intimidation; (2) 
the area in which state regulation is to be 
exclusive, i. e. intrastate insurance except 
so far as Congress, by exercise of its im- 
plied power to regulate matters that affect 
interstate commerce, indirectly regulates in- 
trastate insurance; and (3) the remaining 
area in which Congress has invited the 
states, because it currently believes public 
interest will be better served by state regu- 
lation, to take over regulation. 


The first area, in which Congress indicates 
federal regulation to be exclusive, need give 
us no concern in our blueprints for a sys- 
tem of state legislation. All we need do is 
adopt and maintain as a part of our course 


of action the principle that employer-em- 
ployee relations and matters of boycott, 
coercion and intimidation are wholly out- 
side the scope of state regulation. 


The second area, that of intrastate insurance 
regulation, likewise need give us no concern. 
Satisfactory state regulation of the busi- 
ness will regulate intrastate insurance. The 
federal government has no power of direct 
regulation in this area and, because indi- 
rect or implied power to regulate intrastate 
commerce arises only as incident to exer- 
cise of direct power, we need have no con- 
cern over intrastate insurance until Congress 
finds it necessary to regulate interstate in- 
surance. 


It follows that blueprints of a plan will deal 
almost wholly with the third area, local 
phases of insurance regulation. Our major 
task in working out a detailed plan is to 
formulate a system under which state regu- 
lation can function adequately and in a 
manner consistent with the pattern of Pub- 
lic Law 15. In working out the details of 
this plan we must have the collaborative 
effort of the best brains in all branches of 
the business. But before we can begin upon 
details we must work out our course of ac- 
tion. 


Re-orientation of Thinking 


The second principle in a program or course 
of action is, I believe, reorientation of our 
philosophy of insurance regulation in the 
light of Public Law 15. 


Lack of progress toward a plan during the 
last nine months is primarily due to the 
unwillingness of many to reorient them- 
selves and accept changed conditions. So 
long as branches of the insurance business 
interpret Public Law 15 as an opportunity 
to use state law only for the purpose of 
ousting the application of the four federal 
Acts to the business of insurance, there is 
little hope for progress. To seek to use 
state legislation selfishly for the purpose 
of preserving competitive advantages or to 
protect practices otherwise violative of those 
Acts is, I believe, not only contrary to the 
spirit of Public Law 15 and at odds with 
its pattern for collaborative regulation; it 
is evidence of the continued existence in the 
business of that disregard for public inter- 
est that led to the Supreme Court decision 
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and to the enactment of Public Law 15. 
Unless formulation of a plan for state regu- 
lation can be approached with a different 
philosophy there is little point in approach- 
ing it at all. Nothing short of honest regu- 
lation in the public interest and acceptance 
of the philosophy that the welfare of the 
business rests upon its ability to under- 
stand and serve the public welfare, offers 
a chance of permanent success. 


Three Areas of Any Plan 


A satisfactory plan for a system of state 
regulation in the collaborative pattern must 
cover three areas: (1) the area in which 
Congress has reserved exclusive control; 
(2) the area covered by the Sherman Act, 
the Clayton Act, the Federal Trade Com- 
mission Act, and the Robinson-Patman Act; 


and (3) the area embracing the remainder 
of the field. 


The Federal Area: “Hands Off” 


We could readily dispose of the first area by 
adopting the principle that our detailed plan 
for state regulation shall provide that no 
attempt by state legislatures to legislate up- 
on employer-employee relationships or con- 
ditions or upon matters of boycott, coercion, 
and intimidation shall be made. 


Second Area: 
Congress Invites the States 


With in the second area, i. e. within the 
scope of the four federal Acts mentioned, 
state regulation should follow a uniform 
principle. Congress has said that these 
laws, applicable to business generally, shall 
apply to insurance after January 1, 1948 to 
the extent that the business is not then 
regulated by state law. This is not an in- 
vitation to escape the application of these 
laws by any type of state regulation how- 
ever disregardful of public interest. Con- 
gress has recognized that the business of 
insurance differs in many respects from 
other businesses and that because of its 
peculiarities the regulatory theories of these 
Acts may not coincide with public inter- 
est. 


The Clayton Act prohibits, among other 
practices, ownership of one company by an- 
other and interlocking directorates where 
the result “may be substantially to lessen” 
competition. 


The Robinson-Patman Act makes illegal 
unfairly discriminatory practices for the 
purpose of destroying competition. 


The Federal Trade Commission Act created 
a commission to deal with unfair methods 
and deceptive practices in commerce. 


The Sherman Act protects the public against 
manipulation of prices in trade or commerce, 
and forbids agreements tampering with the 
price structure. 


Regulation Required by Public Interest 


The Supreme Court said years ago that the 
business of insurance is affected with a pub- 
lic interest and may be regulated in the pub- 
lic interest. German Alliance Ins. Co. v. 
Lewis, 233 U. S. 389 (1914). Certainly the 
business of insurance will not urge that a 
business affected with a public interest 
should be exempted, either by federal or state 
law, from regulatory acts applicable gener- 
ally even to business not affected with a 
public interest. 


Public Law 15 grew out of the willingness 
of Congress to permit regulated collabora- 
tion in insurance rate-making, and the neces- 
sity for regulation by states of agreements 
that otherwise might violate the Sherman 
Act. 


Rate-making and the Sherman Act 


It was recognized that the insurance busi- 
ness cannot determine the cost of its prod- 
uct before the product is sold. Expense 
of doing business can be estimated as in 
other businesses, but the cost of the prod- 
ucts, determined by losses that occur, can 
be fixed only at a later date when losses 
have been established. Insurance rates are 
made upon the assumption that the future 
will, within reasonable limits, repeat the 
past. The broader the record of past per- 
formance, the greater is the probability that 
it is not distorted by change and the greater 
becomes the degree of accuracy of prog- 
nosis. Most insurance companies do not 
have a sufficient volume of business to ren- 
der their own experience a safe guide for 
the future. Because collaboration among 
insurers is necessary Congress permitted 
the states to regulate under a theory con- 
trary to that of the Sherman Act. 
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No State Regulation Where 
Not Needed 


The principle which should guide our plan 
within the area of these four Acts is, I be- 
lieve, this: Except in those instances in 
which public interest requires regulation of 
insurance under theories contrary to the 
theories of these four Acts, there should be 
no state regulation. It is no more incon- 
venient to the insurance business to have 
these Acts applicable to it than it was to 
other businesses when the laws became 
applicable to them. If we have situations 
or practices in the insurance business that 
are made illegal by these Acts, which I 
doubt, it would be much better to abolish 
them than to create the impression that we 
are seeking to preserve practices inimical 
to public interest. The only state legisla- 
tion we need within the area of these Acts 
is, I believe, regulation of legitimate colla- 
borative practices affecting the price struc- 
ture of insurance. 


How Should Rates Be Set? 


To legitimatize collaboration in rate-mak- 
ing and in other practices that tamper with 
the price structure of insurance, such acti- 
vities must be “regulated by State law.” 
Nothing in Public Law 15 gives an indica- 
tion of the type or degree of regulation 
required to meet the terms of that Act. 
Actual making or fixing of rates by the state 
would obviously be satisfactory regulation 
for the purposes of the Act, but it would 
not be acceptable to the business. Approval 
of rates in advance of use would also un- 
questionably satisfy the requirements of 
Public Law 15, but would tend to substi- 
tute supervision for management. Filing of 
rates subject to subsequent disapproval 
would, in my opinion, also meet the require- 
ment of Public Law 15. It not only allows 
management more freedom, but it is the 
method of regulation ordinarily used by 
Congress when the duty of regulation of 
rates rests upon it. I believe it fair to as- 
sume that Congress was more concerned 
with results than with methods, and that 
any type of state regulation adequately pro- 
tecting public interest is all that Congress 
intended. If that is true,:a type of regula- 
tory law adequate for South Dakota might 
be much less drastic than one required for 
New York. There seems to be nothing in- 


consistent in shaping the degree of regula- 
tion to the needs of the various states, 
provided the regulatory law adopted by each 
state actually protects public interest in 
that state. 


The Third Area: Business Operations 


In the third area, which as yet has not been 
explored by the business to my knowledge, 
fall all of the state regulatory provisions 
governing the operations of the business— 


control of foreign insurers, powers of in- 


surers, policy contracts, reserves, practices, 
and hundreds of other details of operation. 
In this area is the greatest amount of work 
if the business intends to do a thorough 
job and make the most of its opportunities 
under the pattern for collaborative regula- 
tion. 


The States’ Police Power 


For seventy-six years states enacted regu- 
latory statutes under the misapprehension 
that state power was plenary and supreme. 
Now that insurance is commerce state 
power to regulate interstate phases of in- 
surance is limited to protection of the 
welfare of its citizens. Police power is prob- 
ably adequate for all requirements if prop- 
erly used, but before we shall know whether 
state regulatory statutes are a valid exer- 
cise of limited state power or an invalid 
interference with the free flow of commerce 
among the states, we shall have to review 
every state regulatory statute and make cer- 
tain that it conforms to the principles of 
dual control of commerce. 


The necessity for review of all state regula- 
tory statutes affords an excellent opportun- 
ity to work toward flexible regulation and 
uniformity of practices. State regulation 
will henceforth be in constant contrast with 
the simplicity and uniformity that would 
exist under one regulatory authority. 


Several states, recognizing the necessity of 
revision of their insurance codes, have ap- 
pointed commissions to undertake the work. 
Let us not overlook the fact that even if 
each of these commissions should do a per- 
fect job for its own state the result might 
well produce chaos in the business. If state 
regulation is to function it must permit a 
very high degree of national uniformity in 
practices. Hence, the importance of co- 
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ordinating the work of these commissions 
with that of the insurance business. To 
date this vital part of the necessary plan 
seems to have been ignored. 


What P.L. 15 Has Done for the States 


In Public Law 15 Congress has done much 
to aid state regulation. While Congress is 
powerless to enlarge state power to regu- 
late interstate commerce (Jn re Rahrer, 140 
U. S. 545, 560), it can and has removed 
obstacles to state regulation. It has nega- 
tived the implication that its silence with 
respect to regulation of insurance is to be 
construed by the Supreme Court as its will 
that insurance is not to be regulated, thus 
permitting states to apply their police power 
to phases of insurance that should be regu- 
lated uniformly. But Congress has gone 
farther. It has subjected all insurance and 
all engaged in insurance to the regulatory 
laws of the states. This means that Con- 
gress has conformed its own policy to that 
of the individual states and will regard 
any violation of a state regulatory law, 
wherever that act takes place, as a violation 
of federal law. The possibilities of such 
collaboration in overcoming the limitations 
upon state power, ever bothersome to state 
administration, are tremendous. I recom- 
mend to you study of Chief Justice Hughes’ 
opinion in Kentucky Whip & Collar Co. v. 
Illinois Central Railroad Co., 299 U. S. 334 
(1937), and exploration of the type of regu- 
lation of insurance possible through colla- 
boration under the pattern of Public Law 
15. To date, so far as I can learn, this 
phase of the necessary plan has also been 
ignored. Obviously our plan should lay 
the basis in state legislation for utilization 
of federal power to prevent frustration of 
state policy. 


Committees Should Compromise 
Differences 


Since May of this year a committee com- 
posed of representatives of the various seg- 
ments of the insurance business has been 
working upon the problems created by the 
application of federal laws. This commit- 
tee has not explored the remainder of the 
feld. Its work has been limited to study 
of the Sherman Act, the Clayton Act, the 
Robinson-Patman Act, and the Federal 
Trade Commission Act, and to the drafting 


of rate-regulatory statutes. No agreement 
has been reached. In the meantime a com- 
mittee of insurance commissioners has been 
drafting rate-regulatory statutes. There are 
important differences of opinion between 
the committee of the commissioners and 
the committee representing the insurance 
business. 


To prevent collision between the business 
and the commissioners in the legislatures 
of the four states where action must be 
taken in 1946, it is necessary that a com- 
promise be made. I suggest that a com- 
promise be made for these four states and 
that work be continued with the objective 
of a complete plan before January 1, 1948. 
Once a plan has been adopted revision of 
action taken earlier can be made. 


An “Insurance Council” 


I would also like to suggest that the com- 
mittee now representing the insurance busi- 
ness be converted into an Insurance Council, 
empowered to prepare and adopt a complete 
plan covering all of the problems created 
by the Supreme Court decision and by Pub- 
lic Law 15. In this Council the National 
Association of Insurance Commissioners 
should be given a voice and provision should 
be made for other representation of the 
public. This Council should be empowered 
to utilize the best brains it can find to 
study every phase of state regulation, to 
formulate a detailed plan for a system of 
state regulation within the pattern for col- 
laborative regulation set forth in Public Law 
15, and to coordinate its work with the 
state commissions now working upon revi- 
sion of insurance codes. 

It is not essential that the complete system 
be translated into law before January 1, 
1948. Whether or not the moratorium is 
extended by Congress, much of the state 
system can wait. If the moratorium is not 
extended, rate-regulatory laws must be en- 
acted before January 1, 1948. I firmly be- 
lieve that if the insurance business could 
create blue prints for an intelligent system 
of collaborative regulation that would func- 
tion, we would have no difficulty in enlisting 
the support of Congress whether its enact- 
ment would require one year or ten years. 
The senators and representatives of a state 
are as interested in proper regulation of in- 
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surance as is the insurance commissioner of 
their state. The attitude, discernible in 
some quarters, that regards them as repre- 
sentatives of an alien government ready to 
usurp state power at every opportunity 
seems to me absurd. 


Principles to Guide the Council 


But if such a plan is to enlist support it 
must be based upon a new philosophy of 
regulation. Unless the business is willing 
to accept conditions as they are, and enter 
wholeheartedly into a new plan, there is, I 
believe, little hope for success. If formula- 
tion of such a plan is undertaken I would 
suggest that, among others, the following 
principles be accepted as a guide to the 
committee’s work: 


1. Insurance is now under federal control 
and will remain under federal control. 


2. The keynote of insurance regulation is 
public interest, and every action must be 
governed by public interest. 


3. State regulation in the area now assigned 
to the states is dependent upon keeping 
Congress convinced that public interest will 
be better served by state regulation. 


4. Regulation of insurance is now a mat- 
ter of collaboration between Congress and 
state legislatures to bring about the best 
supervision in the public interest. 


5. Regulation of insurance in the public in- 
terest is not necessarily restriction of acti- 
vities of insurance carriers. It also requires 
encouragement of initiative and freedom of 
action in development of improvements in 
the public interest. 


6. Members of Congress, with a few excep- 
tions, are not hostile to insurance. It should 
be assumed that they have as much interest 
in adequate state regulation as we have. 
Under a plan of cooperative regulation a 
spirit of cooperation is imperative. 


7. Aid from Congress in making state regu- 
lation function adequately will be necessary 
once a program has been agreed upon. 
Therefore, cultivation of a cooperative spirit 
is essential. 


8. Any program for state regulation must 
be a program for a system of state regula- 
tion creating a high degree of uniformity 
in practices. State regulation cannot escape 
constant contrast with uniformity which 
would be attainable under one regulatory 
authority. 


9. A state system of regulation should in- 
duce to a minimum, causes for litigation 
over conflicting powers of federal and state 
governments. 


10. State regulation must be reconciled with 
the limited powers of states to effect regu- 
lation of interstate commerce. This applies 
not only to new statutes but to all existing 
statutes. 


11. Statutes dealing with regulation of 
phases of insurance involving more than one 
state must be uniform or substantially uni- 
form. 


12. Every segment of the business must 
adopt a spirit of live and let live. Each 
segment must realize that there can be no 
permanent gain for it at the expense of 
other segments. Each must be willing to 
fight for the right of all to enjoy what it 
seeks for itself. 


ILJ 


Life of the Heart 


Heart disease led all others as the cause of death of civilian policyholders in 
1945, accounting for 30%, according to the Institute of Life Insurance. The 1945 
death rate from heart disease and artery disease was 6% above that for pre-war 


1941. 


Cancer was second in importance, and accounting for 15% of civilian 


deaths, showed an increase over both 1944 and 1941. 


Says Poor Richard: 


“Don’t go to the doctor with every distemper, nor to the lawyer with every 
quarrel, nor to the pot for every thirst.” 


TMM 


PAGE 78 


ILJ—FEBRUARY, 1946 





H 
Si: 
excul, 
lessor 
eral ; 
ments 
and n 
vision 
reveal 
aroun 
is due 
courts 
firmat 
repair 
to da 
inhere 
the n 
buildis 
agree! 
those 
divide 
the ex 
restric 
thoug’ 
the pa 
the mé 
hold, 


Public 


It has 
freely 
fellow 
and vc 
The 1 
the lin 
be ille 
We ar 
an ex 
emptir 
is voir 
Agree: 
and vy 
can be 
is not 


Cnn 


EXC 


xcep- 
should 
terest 
have. 
ion a 


regu- 
essary 
upon. 
spirit 


must 
egula- 
yrmity 
escape 
which 
latory 


ld in- 
gation 
1 state 


d with 

regu- 
upplies 
<isting 


on of 
an one 
ly uni- 


_ must 
Each 
be no 

nse of 

ling to 
vhat it 


uycernncenUruittettt 


1946 


How to Draw— 


An Exculpatory Provision 
That Will Protect the Lessor 


by CARL 


HE PURPOSE of this paper is to as- 

sist in the drawing of a lease with an 
exculpatory provision that will protect the 
lessor. Lawyers have been under the gen- 
eral impression that save-harmless agree- 
ments on the part of a lessee are binding, 
and many printed forms contain such pro- 
visions; but an examination of the cases 
reveals that the courts endeavor to get 
around these agreements when the damage 
is due to the negligence of the lessor. Many 
courts refuse to exonerate the lessor for af- 
firmative acts of negligence or failure to 
repair on notice, and limit such agreements 
to damages resulting from wear and tear, 
inherent defects, actions of the elements or 
the negligence of other occupants of the 
building. Jurisdictions upholding exculpatory 
agreements between lessor and lessee and 
those disallowing same are about evenly 
divided; but many of the decisions, where 
the exemption is refused, are based on the 
restricted language in the lease. It is 
thought that a collection of the cases with 
the particular provisions involved will enable 
the members to draw an agreement that will 
hold. 


Public Policy 


It has always been the right of every man 
freely to deal or refuse to deal with his 
fellowmen and to have his contracts, fairly 
and voluntarily made, enforced in the courts. 
The right to contract is subject only to 
the limitations that the agreement must nét 
be illegal or violate a rule of public policy. 
We are here concerned only with whether 
an exculpatory agreement in a lease, ex- 
empting lessor from liability for negligence, 
is void because against public policy. 


Agreements against public policy are illegal 
and void. 12 Am. Jur. 662. No fixed rule 
can be given to determine what is and what 
is not against public policy, but generally 


C. JONES 


O NE of the fine papers read at the re- 
cent meeting of the Insurance Section 
of the American Bar Association was that 
of Carl C. Jones of the New Hampshire 
Bar, a member of the Casualty Insurance 
Law Committee. We reproduce it here in 
full text, with the author's recipe for draw- 
ing a fool-proof exculpatory agreement. 
He suggests the following form: “It ts 
mutually agreed between the parties hereto 
that the lessor shall not be liable for any 
damage of whatsoever kind, or by whom- 
soever caused, to person or property of the 
lessee or to anyone on or about the prem- 
tses by consent of the lessee, however 
caused and whether due in whole or in part 
to acts of negligence on the part of the 
lessor, his agents or servants, whether such 
acts be active or passive, and the lessee 
agrees to hold the lessor harmless against 
all such damage claims.” 





any agreement comes within the doctrine 
that has a tendency to be injurious to the 
public welfare. The rule, however, should 
be restricted and not extended because “if 
there is one thing which more than another 
public policy requires it is that men of full 
age and competent understanding shall have 
the utmost liberty of contracting, and that 
their contracts, when entered into freely 
and voluntarily, shall be sacred and shall be 
enforced by courts of justice.” Baltimore 
and O. S. W. R. Co. v. Voight, 176 U. S. 498 
at p. 506; 44 L. Ed. 560. 


Agreements exempting persons from liability 
for negligence have generally come within 
the public policy doctrine as they tend to 
induce a want of care. 12 Am. Jur. 683. But 
such agreements are enforced where the 
parties are on equal terms and the public 
is not concerned. Williston on Contracts, Rev. 
Ed., Vol. 6, Sec. 1751B. A good example 


CMT veLveuaanouanenueuceeeeecaazaceeuesgeeceecavancnaeacapenevvanecorsassanassvaccannsvacecnsvancoevseneucussancvestegnvoeatsneecassannetsscnrcuecasnvccsvaeaescvananvesresavcasaeencccovanennicveencatsvaneevcvseuauannaceeenucveneasnsenevansveeennany 


EXCULPATORY PROVISIONS 


PAGE 79 





susurvnnetvenncarennnearsaa even oaaganrenennerpanna anna ane nana nesta areca enaeeaeeNA NATH NNETD atHU TGR TTHT TUNE NSNNT NNN TN ANNAN aTo aennNDU TNT sAsT A eNGMNNeAUUONeNTENUDOneNGOeNUoOenenE Ue ent eDNA HRGNALUUEOMOUbEOATDOrNabtoGMRboRaReOGa ERAT HUURGa ecto 


of this is the express messenger cases, B. & 
O. S. W. R. Co. v. Voight, supra. Justice 
Shiras in that case, pages 508 and 509, said: 
“We have here to consider not the case 
of an individual shipper or passenger, deal- 
ing at a disadvantage with a powerful cor- 
poration, but that of a permanent arrangement 
between two corporations embracing within 
its sphere of operation a large part of the 
transportation business of the whole country 

The reason is obvious why special 
contracts in reference to this business is 
necessary . It is evident that by these 
agreements, there was created a very dif- 
ferent relation between Voight and the rail- 
way company than the usual one between 
passengers and railroad companies. Here 
was no stress brought to bear on Voight as 
a passenger desiring transportation. His 
occupation of the car, specially adapted to 
the uses of the express company, was not 
in pursuance of any contract directly be- 
tween him and the railroad company, but 
was an incident of his permanent employ- 
ment by the express company . . . He was 
not constrained to enter into the contract 
whereby the railroad company was exon- 
erated from liability to him, but entered the 
same freely and voluntarily.” 


This legalistic device has caused some dis- 
tressing results. See 37 Col. L. Rev. 257, 
258. 


Common Carriers 


While a common carrier of passengers can- 
not exempt itself from negligence, due partly 
to the interest of the public, which requires 
that a carrier be held to the highest degree 
of care, and partly to the superior position 
of the carrier, Buckley v. R. R. Co., 113 
Maine 164 (and this is true even in the case 
of a gratuitous passenger, Wessman v, B. & 
M. R. R., 84 N. H. 475); yet it is permitted 
in the carriage of goods. This is achieved 
by granting a lower rate, with the option 
of shipping at full liability. The carrier 
still has the superior position, but the ship- 
per has the right to hold the carrier to the 
full value by paying a “reasonable rate”. 
Union Pac. R. Co. v. Burke, 255 U. S. 317; 
65 L. Ed. 656, and cases cited. This would 
seem to be a departure from the general 
rule as exculpation here can remove the in- 
centive to careful operation, 37 Col. L. Rev. 
250-255. The exception is strictly construed 


and is not applied if the carrier deviates 
from the terms of the agreement. Fisher v, 
B. & M.R. R., 99 Me. 338. 


Where the carrier is acting as a private and 
not a public carrier and parties are on equal 
footing, contracts exempting them from 
their own negligence are upheld. Bernardi 
Greater Shows Inc. v. B. & M. R. R., 89 N.H. 
490; Sante Fe., P. & P. R. Co. v. Grant Bros. 
Const. Co., 228 U. S. 177, 57 L. Ed. 787. In 
this case Justice Hughes said at page 188, 
57 L. Ed. 793: 


“The parties, then, were free to make their 
own bargain as to this transportation and 
the liability which should attach to it. There 
is no rule of public policy which denies 
effect to their expressed intention, but, on 
the contrary, as the matter lies within the 
range of permissible agreement, the highest 
public policy is found in the enforcement of 
the contract which was actually made. Un- 
doubtedly, it is not to be lightly concluded 
that the railroad company has been relieved 
from liability for its neglect, but, on the 
other hand, if this was the agreement as 
fairly interpreted, it is not to be arbitrarily 
overridden. The parties were on an equal 
footing.” 


And at page 194 said: 


“We think it clear that they meant to cover 
the entire transportation risk, with respect 
to this property, and that losses such as oc- 
curred in this case, whether or not attributable 
to the negligence of the railway company, 
were within the stipulated immunity.” 


For the same reason a railroad may by con- 
tract exempt itself from liability for injuries 
by fire to buildings upon or adjacent to its 
right of way, although such burning be due 


to negligence. 11 R. C. L. 978, Anno. 48 
A. L. R. 1003. In the case of fire it would 
seem that members of the public might be 
involved due to a conflagration spreading 
to other property. This point was raised 
in the case of Manchester Marble Co. v. Rut- 
land R. R. Co., (Vt.) 136 Atl. 394; but the 
court said there was no supporting authority. 
The Uniform Warehouse Receipts Act, Sec. 
3, expressly prohibits exemption from negli- 
gence provisions, yet the courts get around 
this. 


See 37 Col. L. Rev. 262 and cases cited 
under note 78. 
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Agreements Between Lessor and Lessee 


The public policy doctrine being based on 
whether the contract tends to induce a want 
of care and thus endanger the general wel- 
fare and exemptions from negligence being 
upheld where the public is not concerned 
and the parties deal on an equal footing, 
why should not agreements between lessor 
and lessee, exempting lessor from negli- 
gence, be upheld? There would seem to be 
no valid reason, for the public is in no way 
concerned, yet in the cases involving this 
question many courts have found a way 
to get around such agreements, although 
generally doing so by avoiding the public 
policy doctrine and holding that the parties 
did not intend the exemption to apply to the 
particular facts involved. Says Williston: 


“An attempted exemption from liability for 
afuture intentional tort or for a future will- 
ful act or one of gross negligence is void, 
but future action which would otherwise be 
tortious may often be licensed, if the only 
effect is upon property interests of the li- 
censor, or if the action is otherwise not in- 
trinsically opposed to a distinct public policy, 
such as may arise because of a relation be- 
tween the parties. A promise not to sue for 
future damage caused by simple negligence 
may be valid. Such bargains are not favored, 
however, and, if possible, bargains are con- 
strued not to confer this immunity.” Wallis- 
tom on Contracts, Rev. Ed., Vol. 6, Sec. 
1751B. 


“In the absence of a specific undertaking, 
the landlord is under no obligation to his 
tenant to keep the premises in repair. How- 
ever, where portions of the premises are 
under the landlord’s exclusive control, the 
duty is generally imposed upon him to use 
reasonable measures of care in their up- 
keep, so as not to endanger the tenant’s 
person or property. Even where the parties 
have included broad exculpatory provisions 
teieving the landlord from liability for 
damages caused by water, steam, and gas, 
the interpretation accorded such stipulations 
by the courts has been to limit their effect 
to injuries resulting from wear and tear, 
inherent defects, actions of the elements, or 
the negligence of other occupants of the 
building. With but few exceptions, these 
clauses have not immunized the landlord 
ftom responsibility for his acts of affirmative 
uegligence, or for failure to repair after 


1932 Yale Law 


actual notice of the defects.” 
Journal, p. 140. 


The New York Cases 


The Yale Law Journal note refers to the 
case of Kirshenbaum v, General Outdoor Ad- 
vertising Company, 258 N. Y. 489, 180 N. E. 
245 (1932). Judge Cardozo concurerd in 
the opinion, but two judges dissented. The 
damage was caused by a leak in the roof 
which had been inadequately repaired by 
the landlord. The lease contained a provi- 
sion exempting the landlord from all liability 
to the tenant for damage occasioned by the 
landlord’s negligence. The roof was in the 
control of the lessor and was leased by 
the lessor to an advertising company for the 
erection of signs. The sign was erected, 
and shortly afterwards water began to leak 
into the plaintiff’s store. On complaint, the 
lessor sent men to make repairs. After the 
repairs were made, the plaintiff was in- 
formed that they were only of a temporary 
nature. The roof leaked again. Further 
complaints were made, but no further re- 
pairing was done, and after a heavy rain- 
storm the damage resulted. The court 
reversed a judgment for plaintiff and or- 
dered judgment for defendant. 


A note in N. Y. U. Law Quarterly Review, 
Vol. X, p. 89, criticizes this decision and 
calls attention to the dissenting opinion in 
which it was stated that although there was 
no duty on the part of the lessor to make 
repairs, having undertaken same, he was 
liable for misfeasance in failing to repair 
properly. The Yale Law Journal note, supra, 
however, points out that the majority opin- 
ion shows that the plaintiff could not re- 
cover for a misfeasance because the plaintiff 
was notified that the repairs were only 
temporary. 


It is hard to reconcile this decision with the 
case of Kessler v. The Ansonia, 253 N. Y. 
453 (1930), in which Judge Cardozo also 
concurred. Here was a case of nonfeasance 
and judgment for the plaintiff was affirmed. 
Here the plaintiff, tenant in defendant’s 
apartment house, sustained damage to valu- 
able furs, paintings and rugs from a steam 
pipe bursting. Defendant knew of the de- 
fective condition of the pipes. The lease 
exempted defendant from liability for dam- 
age caused by steam. The court held this 
did not apply. The court said: 
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“The clause in the lease exempting the de 
fendant from liability for damage caused 
by the leakage of steam did not apply. That 
clause means simply that the landlord is 
not to be liable for damages caused by wear 
and tear or inherent defects, or the action 
of elements, although by the exercise of 
active vigilance he might have prevented 
such damage: but it does not exempt him 
from his liability to repair actual defects 
when called to his attention, or from acts 
of affirmative negligence.” 


“Active Negligence” in N. Y. Cases 


There are numerous earlier New York de- 
cisions generally holding that exculpatory 
provisions do not protect the landlord for 
active or affirmative negligence. 


In Randolph v. Feist (1898), 23 Misc. 650, 52 
N. Y. Supp. 109, a clause of the lease in- 
volved provided that “the landlord shall not 
be liable for any damage caused by leakage 
of water or for any cause or event.” The 


damages complained of were the result of 
a leakage of the roof caused not by the 
elements, but by the alleged negligent man- 
ner in which the work of putting on a new 
roof was done, after the lease was executed 
and the plaintiff lessee was in possession. 
The trial justice found that there was negli- 


gence on the part of the defendant in the 
execution of the work, and the court, in 
affirming a judgment for the plaintiff, said: 
“Clauses of this nature, exempting the land- 
lord from what is incident to his obligation 
to keep the building in repair . . . are to 
be construed strictly; and, to get at the real 
intent of the parties, covenants that are in 
large and general terms are frequently nar- 
rowed and confined. What this clause 
means ‘is not leakage produced by the negli- 
gence of the defendant, or of a person or 
persons employed by him, in putting on a 
new roof; but it has reference to a leakage 
which may result from ordinary wear and 
tear, or from the carelessness of tenants, or 
from the sudden action of the elements.” 


To the same effect is Levin v. Habicht 
(1904), 45 Misc. 382, 90 N. Y. Supp. 349. 
Here the lease provided that “The landlord 
shall not be liable for any damage or in- 
jury by water which may be sustained by 
the said tenant or other persons, or for any 
other damage or injury from the careless- 
ness, negligence, or improper conduct on 


the part of any other tenant.” The dam- 
age here was caused by the lessor negli- 
gently permitting water in his apartment 
above the plaintiff to overflow and run down 
in plaintiff’s apartment. 


Also similar is Second United Cities Realty 
Corp. v. Hare (1917), 165 N. Y. Supp. 371, 
where the lease provided: “and the party 
of the first part shall not be liable for 
damages by reason of leakage of Croton 
water, or for any cause in any event;” and 
E. Candia & Co. v. Rubin (1924) 209 App 
Div. 357, 204 N. Y. Supp. 590, where it was 
held the exculpatory clause in the lease did 
not relieve the lessor from misfeasance; and 
Pratt, H. & Co. v. Tailer (1906) 186 N. Y. 
417, 79 N. E. 328, where the court held such 
a clause did not protect the landlord from 
active negligence or affirmative wrong. 


In Drescher Rothberg Co. v. Landeker (1913) 
140 N. Y. Supp. 1025, the lease provided 
that the landlord should not be liable for 
any damage by water “or for any other 
damages resulting from the carelessness, 
negligence, or improper conduct on the part 
of any other tenants or agents or em- 
ployees.” Here the damage came from a 
leaky roof and the court held that the exemp- 
tion did not protect defendant from af- 
firmative acts. Here the defendant knew of 
the defective condition and failed to repair, 
which failure to act would look like a non- 
feasance and not a misfeasance. 


However, in Hirsch v. Radt (1920), 228 
N. Y. 100, 126 N. E. 653, the court held that 
the exculpatory provision would apply 
“where the negligence charged is purely 
passive in its nature and founded upon 
omission to correct leaks of which the land- 
lord is said to have been orally informed.” 
The lease here provided for written notice 
of defects. Referring to the case of Pratt, 
H. & C. v. Tatler, supra, the court said the 
negligence there was an active or an af- 
firmative wrong. 


It should be noted that all of the New York 
cases denying the protection of the ex- 
culpatory provisions are cases of misfeasance 
or failure to repair on notice except Hirsch 
v. Radt, supra, where the lease required 
written notice and the court was unwilling 
to deny the validity of the exemption on 
oral proof that defendant knew of the need 
for repairs. 
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Space will not permit an abstract of all the 
cases; but the following will give a general 
idea of the attitude of the courts in juris- 
dictions where the question has been ad- 
judicated. 


Misfeasance and Failure to 
Repair on Notice 


There are several cases in Alabama includ- 


ing Spangler v. Hobson (1924) 212 Ala. 105,” 


and Cairnes v. Hillman Drug Co. (1926), 214 
Ala. 545. In the first case the lease ex- 
empted the lessor from liability for any 
“damage whch may accrue on account of 
any defect in said buildings or premises, or 
from wind, rain, or other causes” and the 
court held that this did not excuse the lessor 
for negligent repairs. In the Cairnes case 
the exculpatory provision read the same; 
and the court held that this did not excuse 
the lessor from liability for damages due to 
negligent repairs. 


Both these cases involved a misfeasance, as 
the lessor gratuitously made repairs and did 
the work in a negligent manner, which was 
the proximate cause of the resulting damage. 
But the opposite is held in the more recent 
case of Life and Casualty Ins. Co. v. Porter- 
field, (Ala.), 


(1940) [3 CCH Negligence 
Cases 188] 194 So. 173. It involved the 
action of a tenant in an apartment building 
against the lessor for damage by fire due 
to negligent operation of the heater. The 
lease provided that “It is agreed that all 
personal property placed in the leased 
premises, whether such property be con- 
tained in the storeroom or in any other por- 
tion of said building or any other place 


appurtenant thereto, shall be at the risk of: 


the lessee, or owner, and the lessor shall in 
no event be liable for the loss or damage 
to such property or for any act or negli- 
gence of any co-tenants or servants of ten- 
ants or occupants or other persons whomsoever 
in or about the building.” 


Defendant was obligated to operate the 
heater and did so negligently. It was held 
that the agreement was not against public 
Policy. Plaintiff contended that the provi- 
sion did not include the act of negligence 
in question, but the court held that the 
words “other persons whomsoever in or 
about the building” included defendant and 
his servants. Here is a case of a misfeasance 
but judgment was for defendant. - 


Illinois Rule 


In Dickey v. Wells (1917), 203 Ill. App. 305, 
defendant left the cap off the radiator in 
plaintiff's apartment. Plaintiff notified the 
janitor. Seven months later, when plain- 
tiff was absent, the steam was turned on and 
damage resulted. The lease exempted de- 
fendant from all but positive wrongful acts. 
This was held to be such an act, and de- 
fendant was held liable. 


Arling v. Zeitz, (1933) 269 Ill. App. 562, 
involved damage from the freezing and 
bursting of a water pipe in plaintiff’s apart- 
ment. The lease provided a very broad ex- 
emption from liability for water damage and 
for acts of negligence or omission “of co- 
tenants or other persons . . . or of lessor 
or his servants.” It was held that this did 
not exempt defendant from acts of negli- 
gence, whether passive or affirmative; that 
there could be passive acts, such as where 
defendant had notice of a defect for which 
he would still be liable. 


lowa Law 


In Oscar Ruff Drug Co. v. Western Iowa Co. 
(Iowa), (1921) 181 N. W. 408, plaintiff 
lessee suffered damage to his stock of goods 
due to the negligence of the lessor in re- 
modeling the building. The lease provided 
as follows: 


“And in no case whatever shall lessor (or 
those having estate in the premises) be liable 
to the lessee, or any other person, for any 
injury, loss, or damage to any person or 
property on the premises, nor for the use 
or abuse of water, nor for leakage from the 
roof, nor for bursting or leakage of pipes 
in any part of the building, nor for any 
damage whatever which may be caused by 
an overflow from sewers; nor for any nuisance 
made or suffered on the premises; ; 

and all property of any kind that may be 
on the premises shall be at the sole risk of 
the lessee, or those claiming through or 
under it; and that the lessor, its successors 
or assigns or its agents, may during the said 
term, at reasonable times, enter to view the 
said premises or to show the property and 
buildings to persons wishing to lease or buy, 
and may remove placards and signs not ap- 
proved and affixed as herein provided, and 
may make repairs and alterations, if it 
should elect so to do, and may show the 
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said premises and building to others, and at 
any time within three months next before 
the expiration of said term may affix to any 
suitable part of the said premises a notice 
for letting or selling the said premises or 
building, and keep the same so affixed with- 
out hindrance or molestation.” 


The court said that while it had upheld ex- 
culpatory provisions in leases, in all such 
cases the agreement exempted the landlord 
from liability for damages resulting from 
certain designated causes; that none of the 
prior cases involved the question of the 
liability of the landlord for damages caused 
by negligence in making repairs on leased 
premises; and held that the clause in the 
lease in question was couched in general 
terms and did not specifically exempt the 
defendant from liability for the negligent 
acts of the landlord. 


Mortrudi v. Martin, 185 Iowa 1319, 1330, 
was an action for personal injury due to the 
falling of plaster in the store where plaintiff 
worked. Defendant, the owner, hired archi- 
tects and engineers to construct the build- 
ing. When the first floor was done, a 
storeroom was leased to plaintiff's employer. 
Plaster fell, due to the negligence of the 
engineers’ superintendent in allowing water 
to pass from above to the storeroom ceil- 
ing. Defendant pleaded that the work was 
done by competent engineers, that the work 
was known to the plaintiff, that defendant 
had no knowledge of any defect in the ceil- 
ing, and that if there were any, it was latent, 
and that it was not liable for acts of en- 
gineers. Defendant was held liable for the 
negligence of the engineers. According to 
the lease, the tenant waived any claim for 
damage due to construction. It was held 
that this referred only to proper construc- 
tion. The court said there was no question 
here of a latent defect, that the damage was 
due to letting the plaster get wet. The 
court said that the provision in the lease 
was not intended to relieve defendant from 
proper construction or permit him to go 
ahead with the construction with utter dis- 
regard of the tenant’s rights. 


Other Jurisdictions 


In Railton v. Taylor (1897), 20 R. I. 279, the 
lease provided as follows: 


“And it is also understood and expressly 
agreed by the parties to this indenture that 


all machinery, furniture, and property of 
any kind which may be on the premises 
during the continuance of this lease, is to 
be at the sole risk and hazard of the lessee, 
and that if the whole or any part thereof 
shall be destroyed or damaged by fire, 
water or otherwise, or by the use or abuse 
of the Cochituate water, or by the leakage 
or bursting of water pipes, or in any other 
Way or manner, no part of said loss or 
damage is to be charged to or be borne by 
the lessor or any case whatsoever.” 


Lessee’s goods were injured by the negli- 
gence of defendant in the management of 
heating apparatus in defendant’s control. 
The court held that the exemption related 
to damage by fire and water, was not in- 
tended to relate to other matters, and that 
the words “or in any other way or manner” 
did not stand alone but followed damage by 
water. It held that the exemption did not 
apply to the facts stated. The lease was a 
printed form, and the court said that if the 
parties intended to exempt defendant from 
his own negligence, they should have so 
stated. 


The case of LeVette v. Hardman Estate et al., 
77 Wash. 320, 137 Pac. 454 (1914), was an 
action against the landlord for damage to 
lessee’s goods due to water coming down 
from an upper story into lessee’s store- 
room. Defendant was the owner of the 
building, the lower portion of which was 
divided into storerooms and the upper por- 
tion was a hotel. The hotel lessee vacated 
and the water was shut off. When it was 
turned on, water came into lessee’s store- 
room, and it was found that during the 
hotel’s vacancy, windows had been broken 
so that a person could enter the building, 
and a washstand had been torn from the 
wall and the water pipes broken. The lease 
provided: 


“That the said lessee shall hold harmless 
the said lessor and the said lessor’s agents 
from all damages of every kind or nature 
whatsoever that may occur by reason of 
any accident on said premises, and from 
any damage done or occasioned by or from 
plumbing, gas, water, steam, or other pipes, 
or sewerage; or the bursting, leaking, or 
running of any cistern, tank, washstand, or 
waste pipe in, above, upon, or about said 
building or premises; and from any damage 
occasioned by water, snow, or ice being 


‘evureeaarereneruuceeaeaceroenntorecoeeneoeceenaesqouseenanemenensaaaqeneesscuueensoeneceeseeguee tenet eeNa eM GuNNETTUaTUNEA MOON TUADeRDOCDMDoaTENNETOneenNeTAnUNAdadLoco nes cavUnearysadudnendyeeduendauaenesntyuueeesuvauenengyiuecdeseascverenganernnocennrvayetyrrperresze] rec vornaagasts 


PAGE 84 


ILJ—FEBRUARY, 1946 





wmreypcnen cnt 


upon 
wall, 
ages 
tenan 
buildi 
the a 


The « 
that t 
by a 
premi 
any f 
or oc 
due t 
pipes 
but w 
claus 
casiot 
stand 
or by 
think 
dama 
defec 
might 
thus 

partie 
this c 
expec 
natur 
repai 
water 


The « 
holdi1 
the fa 


The 2 
Rhod 
New 
feasat 


Case: 
Agre 
There 
to the 
landlc 
valid. 
“Tho 
tenan 
regul: 
clear 
at cor 
for n 
interr 
ing fe 
they : 
bility 


TT) 


EX¢ 


ULL 


erty of 
yremises 
se, is to 
e lessee, 
thereof 
by fire, 
or abuse 
leakage 
1y other 
loss or 


ment of 
control. 
| related 
- not in- 
and that 
manner” 
mage by 
did not 
se was a 
at if the 
ant from 
have so 


ate et al., 
, Was an 
mage to 
ig down 
's store- 
r of the 
lich was 
yper por- 
- vacated 
n it was 
’s store- 
ring the 
1 broken 
building, 
from the 
The lease 


harmless 
's agents 
yr nature 
eason of 
nd from 
-or from 
ler pipes, 
king, or 
stand, or 
yout said 
, damage 
ce being 


lie ULL a 


1946 


, 
, 


mvenenenen Teena enacannaaete necks ae vaA AAU ekaNeN NU NNNNA DENN ANU eeNNATANNGTN UE NNNNN ETAT A eagAN NES ATTNTNNN A NNNNA NT TNTNeNN NUNN A ATA NaNO TTaNNTM ene an caaUTesAeTT evan easU UT aTNAsTTO Ue eNaNHUaRSGNAATUOENGNGUOUURANMOTNO ReNasTaTEegnGaToOregaNGHaT HNN 


upon or coming through the roof, skylight, 
wall, trapdoor, or otherwise, and from dam- 
ages arising from acts of neglect of co- 
tenants or other occupants of the same 
building, or of any owners or occupants of 
the adjacent or contiguous property.” 


The court said: “It is clear from the facts 
that the damage to appellant was not caused 
by any breaking of water pipes on the 
premises leased to her, nor was it due to 
any negligence of cotenants nor of owners 
or occupants of adjacent property, but was 
due to the bursting or breaking of water 
pipes on premises not covered by the ledse, 
but within the building, and falls within that 
clause of the waiver exempting damage oc- 
casioned by bursting or leaking of wash- 
stands in, above, upon, or about the building, 
or by water coming through the walls. We 
think it also is clear that the cause of the 
damage was not an ordinary leak due to 
defective plumbing or usual wear, such as 
might be anticipated in any building, and 
thus be within the contemplation of the 
parties when entering into a stipulation of 
this character, but was an unusual and un- 
expected happening, due to other than 
natural and anticipated defects or lack of 
repair in any fixture forming part of the 
water system of the building.” 


The court reversed judgment for defendant, 
holding that the exemption did not cover 
the facts stated. 


The above cases in Alabama, Illinois, Iowa, 
Rhode Island and Washington (like the 
New York cases) are all cases of either mis- 
feasance or failure to repair on notice. 


Cases Upholding Exculpatory 
Agreements 


There is, however, very respectable authority 
to the effect that agreements exempting the 
landlord from his own negligent acts are 
valid. 

“Though the relationship of landlord and 
tenant is such that its incidents have been 
regulated by statute to some extent, it is 
clear that apart from statute a landlord may 
at common law exempt himself from liability 
for negligence. But courts are disposed to 
interpret strictly clauses in leases provid- 
ing for immunity from negligence so that 
they shall not be effective to discharge lia- 
bility for the consequences of negligence in 


making or failing to make repairs.” Willis- 
ton on Contracts, Rev. Ed., Vol. 6, Sec. 
1751C. 


“Effect of Contractual Provision Exempt- 
ing Landlord from Liability for Condition 
of Premises—It seems generally agreed 
that the landlord may by a stipulation to 
that effect in the lease or by other agree- 
ment with his tenant lawfully relieve him- 
self from any responsibility for damages 
caused by any vice or defect in the leased 
property. It is not against public policy 
for the landlord to contract for an exemp- 
tion from liability for injury to person or 
property from leakage, bursting of water 
pipes, or other damage by water whether 
due to the landlord’s negligence or that of 
his agents or employees, or to stipulate 
who, as between himself and his tenant, 
shall bear a loss arising from nonrepair or 
misrepair of the demised premises; these 
are not matters of public concern. How- 
ever, all such stipulations or covenants exempt- 
ing a landlord from liability on account of 
the condition of the property leased are to 
be strictly construed.” 32 Am. Jur., Landlord 
and Tenant, Sec. 739. 


The “Restatement” 


Restatement of the Law of Contracts pro- 
vides as follows: 


“Sec. 574. Legal Bargains for Exemption 
From Liability for Negligence. 


“A bargain for exemption from liability for 
the consequences of negligence not falling 
greatly below the standard established by 
law for the protection of others against un- 
reasonable risk of harm, is legal except in 
the cases stated in Section 575. 


“Sec. 575. Illegal Bargains for Exemption 
From Liability for Wilful or Negligent 
Misconduct. 


“(1) A bargain for exemption from liability 
for the consequences of a wilful breach of 
duty is illegal, and a bargain for exemption 
from liability for the consequences of neg- 
ligence is illegal if 


“(a) the parties are employer and employee 
and the bargain relates to negligent 
injury of the employee in the course 
of the employment, or 


“(b) one of the parties is charged with a 
duty of public service, and the bargain 
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relates to negligence in the performance 
of any part of its duty to the public, 
for which it has received or been 
promised compensation.” 


Here follow in alphabetical sequence, by 
jurisdiction, the cases upholding exculpatory 
provisions. Life and Casualty Ins. Co. v. 
Porterfield (Ala.), is reviewed supra. In 
Inglis v. Garland, Cal. 1936, 64 Pac. (2d) 501, 
plaintiff store tenant sustained damage to 
his property from rain water coming through 
the wall due to the drain pipe’s being 
plugged. The defect was not known to de- 
fendant, but it could have been known by 
the exercise of reasonable care. The lease 
provided that: 


“Tenant agrees that tenant will not, and 
that agents, servants and others claiming 
the right under tenant to be in the premises 
or in said building shall not make 
any claim against landlord for any injury, 
loss or damage to person or property occur- 
ring therein from any cause.” 


It was held that this protected lessor. 
Plaintiff contended that this provision was 
contrary to public policy because it was an 
exemption against negligence; but the court 
said: “A lease is a matter of private con- 
tract between the lessor and the lessee with 
which the general public is not concerned. 
And if the parties see fit to contract that 
the lessor shall not be responsible for dam- 
ages resulting from his negligence or the 
negligence of his employees, the law permits 
them to do so; and the courts must give 
effect to enforce such contracts.” 


Down in Georgia 
In Buchanan v. Tesler, (1929) 39 Ga. App. 


799, rain damaged the plaintiff-tenant’s 
goods because defendant, in remodeling the 
building, left the roof out of repair. Plain- 
tiff gave notice, but defendant failed to cor- 
rect the condition. The lease provided that 
the tenant would hold the lessor harmless 
from all damage to persons or property, 
and provided that the lessor should not 
make any repairs. It was held that the 
lease protected the lessor. 


In King v. Smith, 47 Ga. App. 360, lessee’s 
goods were damaged by steam escaping 
through a defective valve. Defendant knew 
of the defective condition but failed to make 
the repairs. The lease provided that, “All 


personal property placed in the premises 

shall be at the risk of the lessee, or 
owner, and lessor shall not be responsible 
for any damage to said personal property, 
or to the lessee, arising from the . . . leak- 
ing of water or steam pipes, or from any 
acts of negligence of any cotenant or oc- 
cupant of the building, or of any other per- 
son whomsoever.” 


It was held that this protected the lessor 
from all acts of omission or ordinary 
negligence. 


Indiana 


In Niederhaus v. Jackson, Receiver, 79 Ind. 
App. 551 (1923), it was held that a railroad 
acting in a private capacity can lease part 
of its right of way and contract to exempt 
itself from damages caused by fire negli- 
gently set. 


While this is a railroad private carrier case, 
it shows that exemptions from negligence 
are recognized in Indiana. For other juris- 
dictions where such exemption is allowed, 
see 48 A. L. R. 1003. States upholding such 
provisions in railroad leases should sustain 
exculpatory agreements between landlord 
and tenant. 


So Held in Massachusetts 


In Fera v. Child, 115 Mass. 82, defendant, 
owner of a building, leased a store on the 
first floor and the cellar to A, and all of 
the building over said store to B, who as- 
signed to plaintiff. An under-tenant of a 
part of the premises under plaintiff’s lease 
put in a water-closet on the second floor 
and ran the supply pipe into his premises, 
where it entered another supply pipe to 
the third story. The supply pipe broke near 
to the place where it entered plaintiff's 
premises, causing damage. The bursting of 
the pipe was due to freezing. The court 
said that this was a claim for damages for 
the bursting of a water pipe in a part of 
the building not included in plaintiff's lease. 
The lease contained the following provision: 


“And it is also hereby understood and ex- 
pressly agreed by the parties to this in- 
denture that all merchandise, furniture and 
property of every kind which may be on the 
premises during the continuance of this 
lease, is to be at the sole risk and hazard 
of the lessee and that if the whole or any 
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part thereof shall be destroyed or damaged 
by fire, water or otherwise, or by the use 
or abuse of the Cochituate water or by the 
leakage or bursting of water pipes or in 
any other way or manner, no part of said 
loss or damage is to be charged to or to be 
borne by the lessor in any case whatsoever.” 
(It is to be noticed that this is the same 
provision found in the case of Railton v. 
Taylor, supra, where it was held that the 
lease did not relieve defendant for negli- 
gent operation of heating apparatus.) The 
court held that the language of the exemp- 
tion was very broad, that it threw upon the 
lessee the risk of loss or damage to the 
property in his store whether it was caused 
by leakage or bursting of water pipes in his 
part of the permises or in any part of the 
building. 


In Tuttle Co. v. Phipps, 219 Mass. 474, plain- 
tiff, a retail dealer in boots and shoes, occu- 
pied a store and part of the basement on 
Tremont Street under a lease from X, who 
was lessee of the entire building and who 
assigned to defendant. Defendant’s en- 
gineer, in charge of a steam engine and 
boiler in the basement used for operating 
the elevator and for heat, negligently al- 
lowed water to escape into pipes connected 
with the radiators in the upper part of the 
building; water escaped through valves left 
open by tenants in the upper part and came 
down and damaged plaintiff’s goods. The 
lease provided as follows: 


“And the said lessee for itself and its repre- 
sentatives and assigns hereby covenants 
with the lessor and his heirs, and assigns, 
that during said term, and during such fur- 
ther period as it or any other person or 
persons claiming under it, shall hold the 
said premises, or any part thereof, it, the said 
lessee, and its representatives and assigns, 
will keep, always at its own expense, the 
entire demised premises, both inside and 
outside, including the roof over store front, 
as well as the drains, pipes, faucets, water 
fixtures, gas and electric fixtures, electric 
wiring, window and other glass belonging 
to the demised premises, but not omitting 
other parts and appurtenances thereto be- 
longing, although not named, in good and 
Proper order and repair, damage by fire or 
other unavoidable casualty only excepted, 
and will save the lessor, and his representa- 
tives, heirs and assigns, harmless and in- 
demnified from any payment or liability for 


loss or injury by water, gas, electricity, or 
otherwise, to any merchandise, property or 
person, in or on the demised premises, and 
that it, the said lessee, will save the lessor, 
his representatives, heirs and assigns, harm- 
less and indemnified from and against all 
loss, liability or expense arising from any 
accident to machinery, or by reason of any- 
thing connected with any stairway, hatch- 
way, elevator, gas, water, steam, or other 
pipes, or from the use or abuse of water, 
steam, gas, electricity, or otherwise, or by 
reason of the accumulation of any snow or 
ice in the gutter or upon the roof over the 
front or rear of the store, and belonging 
thereto, or upon the sidewalks adjoining the 
same; and in general that it will assume 
the entire care of and responsibility for the 
demised premises, including the sidewalks 
adjacent thereto, and will hold the lessor 
and his representatives, heirs, and assigns 
harmless and indemnified against any and 
all loss, liability, or expense in connection 
with the said demised premises or sidewalks, 
or occasioned to the said lessor in respect 
of loss, injury, or damage to any person or 
property during the holding or occupation 
of the said lessee and its representatives 
and assigns Pg 


The court ordered judgment for the de- 
fendant, saying that the case was governed 
by the decision in Fera v. Child, 115 Mass. 
K 7 


In Grady Co. v. Herrick et al., 288 Mass. 304, 
damage was due to a break in water pipes. 
Plaintiff and others were tenants of de- 
fendant’s buildings under a lease which con- 
tained a provision “to save the lessor 
harmless from all loss or damage occasioned 
by the use, misuse or abuse of the water 
or the bursting of pipes”, with a further 
provision that all merchandise, furniture 
and property of any kind on the premises 
were at the sole risk and hazard of the 
lessee, and “if the whole or any part were 
damaged by fire, water or otherwise, etc., 
no part of said damage was to be borne by 
the lessor.” The water pipes burst on ac- 
count of freezing. The pipes were wholly 
within defendant’s control. It was admitted 
that defendant was negligent. The court 
said, page 308: 


“Insofar as the theory of the trial judge 
may have proceeded on the assumption that 
the exculpatory provision, even though 
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adopted by the plaintiff, did not absolve the 
defendant from liability either because it 
was illegal and void as against public policy 
or unenforcible because oral, the finding in 
favor of the plaintiff was insupportable. 
Such provisions are valid and given full 
effect in this Commonwealth, although their 
effect is to absolve one from liability for 
his negligent acts.” 


Clarke v. Ames et al., 267 Mass. 44 (1929), 
was an action for personal injury sustained 
by the lessee by reason of the negligent 
operation of an elevator by the employee of 
defendant lessor. The lease contained the 
following provision: 


“The Lessee covenants to save the lessor 
harmless and indemnified from all loss, 
damage, liability or expense, incurred, suf- 
fered or claimed by reason of the Lessee’s 
neglect or use of the demised premises or 
of said building, or of anything therein or 
used therewith or any neglect, use or escape 
of gas, water, steam, electricity or other 
agency, or by reason of any injury, loss or 
damage from any cause to any person or 
property upon or about the demised premises 
or while in transit thereto or therefrom 
upon the hallways, stairways, elevators or 
other approaches to the demised premises.” 


The court held that the words “any cause” 
were broad enough to include negligence of 
the lessors or their agents and servants. 
The court held the exculpatory provision 
binding, citing the cases of Tuttle v. Phipps, 
supra and Fera v. Child, supra, and ordered 
judgment for the defendant. The court said 
that the provision in the lease was not 
against public policy and said, page 47: 
“There is no rule of general application that 
a person cannot contract for exemption 
from liability for his own negligence and 
that of his agents and servants.” 


American Sandpaper Company v. Waltham 
Factories, Inc., 299 Mass. 369, was an action 
for damage to merchandise of the plaintiff, 
a tenant in the building owned by defend- 
ant, damage being caused by water leaking 
from pipes from the floor above. The lease 
contained a provision whereby the lessee 
agreed he would hold the lessor “harmless 
and indemnified against injury, loss or dam- 
age to any person or property on said 
premises.” It was held that this placed the 
entire risk upon the tenant and “constitutes 
a complete bar to an action by him against 


his lessor, even when the damage is caused 
by the lessor’s own negligence.” 


In Malden Knitting Mills v. United States 
Rubber Co., 301 Mass. 229 (1938), plaintiff 
and defendant agreed to a rental of premises 
owned by defendant and filled in a printed 
form of lease. Under its provisions 2, 6, 9 
and 26, the tenant was to make all repairs, 
the landlord was not to be liable for any 
damage, the tenant agreed to indemnify the 
landlord against any loss or damage, and 
the covenants and agreements were sever- 
ally and collectively mutually dependent, 
Before the lease was signed, the tenant dis- 
covered the roof was in bad condition and 
refused to be responsible for same. Clause 
29 was added to the lease, which provided 
that the defendant would repair the roof 
and make it tight. After the lease was 
signed and plaintiff had taken possession, 
the roof leaked, the defendant made in- 
effectual repairs and thereafter water came 
through and caused the damage. The lease 
was in printed form, but Clause 29 was 
typewritten. Plaintiff contended that written 
or typewritten clauses would control printed 
ones and the court agreed this was a correct 
statement of law, but held there was noth- 
ing inconsistent here and that all clauses 
are to be retained if not inconsistent. The 
court said that the agreement on the part of 
the landlord to repair the roof was valid 
and defendant would be subject to an action 
for breach of contract for not doing so; but 
that there would be no damage because the 
lessee had released the lessor from all dam- 
ages resulting from water. When defendant 
failed to repair or repaired improperly, 
plaintiff could have rescinded his contract. 
The exculpatory provision in the lease re- 
leased defendant from the consequences of 
failing to repair, although it did not excuse 
defendant for not doing so. Here is a plain 
case of misfeasance, a failure to repair prop- 
erly, and the release is held valid. 


“But See, Contra...” 


The above six Massachusetts cases all up- 
hold the exculpatory agreement, but notice 
should be made of the two following cases 
from the same state. 


Rolfe v. Tufts, 216 Mass. 563, was a case for 
personal injury brought against the defendant 
as owner by plaintiff, injured by falling on 
the floor of the kitchen in an apartment sub- 
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leased by her husband from one Marks, who 
had a lease on the entire building. The in- 
jury was due to water coming into plaintiff's 
apartment from a defective gutter, and there 
was evidence that defendant’s agent Booth, 
prior to the accident, had undertaken to re- 
pair the gutter and had done so negligently, 
and that the water had come into the apart- 
ment due to this negligence. The lease 
from defendant to Marks and from Marks 
to plaintiff’s husband provided that the 
lessee would keep the premises in repair 
and that “All property of whatever kind 
that may be on the premises shall be at the 
sole risk of the lessee, or those claiming 
under or through him, and the lessor or 
their heirs or assigns shall not be liable to 
the lessee or any other person for any in- 
jury, loss or damage, to any person, or 
property, on the premises.” 


The court held that the plaintiff had no 
greater rights than her husband, and the 
question was whether he could have main- 
tained an action against the defendant under 
the facts. The court held he could not 
unless they could show “That after the ex- 
ecution of the leases which have been men- 
tioned the defendants undertook to make 
repairs upon the gutter, made such repairs, 
and made them in so negligent a manner 
as to cause this accident.” Although there 
was evidence to this effect, the court said 
the defendant was not bound by same be- 
cause there was no evidence that Booth had 
authority to bind the defendant. 


“But there was no evidence as to what that 
agency was, what authority the defendants 
had given to him, or how far he was author- 
ized to bind them. There could be no pre- 
sumption that he had authority from them 
to release Marks from the covenants of the 
lease which they had given to Marks, so as 
to subject them to a duty or liability from 
which by those covenants they had carefully 
exempted themselves. Much less could it 
be inferred from the bare statement which 
was in evidence that he was authorized to 
subject them to such a duty or liability to a 
mere stranger, who had no contractual 
tights against them, and with whom he had 
as agent for the defendants no call to con- 
cern himself or to create relations which 
they themselves had no occasion to create. 
It follows that the foundation of the plain- 
tiff’s case fails.” 


Here was a case of misfeasance where the 
exculpatory provision was not allowed, the 
decision for defendant being on the ground 
that Booth, who did the negligent repairing, 
had no authority to bind defendant. 


Doughnut Machine Corp. v. Bibbey, st 
C. C. A. 1933, 65 F. (2nd) 634, was an ap- 
peal from the District Court of Massachu- 
setts. Defendant leased a doughnut machine 
to plaintiff. Due to its defective condition, 
it jammed, causing a broken part to slip 
into hot fat, splashing the grease and caus- 
ing injuries. Although there was evidence 
of repairs by defendant, the jury specially 
found that the accident was due to a de- 
fective machine, and therefore it is a case 
of nonfeasance instead of misfeasance. The 
court held it was negligence on the part of 
the manufacturer to furnish a machine so 
defective as to cause injuries. There was a 
written warranty, but the exact wording is 
not in the case. The court said the war- 
ranty related to a defect in material and 
workmanship and said that this did not ab- 
solve defendant from liability for negligence, 
that such an exemption required clear and 
explicit language. The warranty relating to 
defects in material and workmanship, with 
defendant’s agreement to make such defects 
good at its factory, was followed by this 
general statement: “This warranty being 
expressly in lieu of all other warranties, ex- 
pressed or implied, and of all other obliga- 
tions or liabilities on our part.” The court 
said: “This language falls far short of 
being a plain agreement that the lessees 
should assume liability for personal injury 
caused by the defective machine’s splashing 
hot grease upon the operator. Such a 
meaning is neither within the fair scope of 
the language used nor was it in the mind of 
either party to the lease.” One judge dis- 
sented, but only on the question of instruc- 
tions under the res ipsa loquitur doctrine. 
Judgment for plaintiff was affirmed. 


Minnesota 


In Weirick v. Hamm Realty Co., 179 Minn. 
25, plaintiff was a dentist, the tenant of de- 
fendant. He asked for some painting and 
changes to be made, and defendant sent a 
painter, who put slippery paint on the floor. 
Plaintiff was injured. The lease provided 
against accidental damages caused by de- 
fendant’s employees. It was held that this 
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included negligent repairs and defendant was 
not liable, that one may contract against 
liability due to his negligence. The court 
said that public policy requires freedom of 
contract except where the contract contra- 
venes public welfare. The court said that 
in this state a contract against negligence is 
good except where it “would relieve one 
from consequences of a breach of some duty 
imposed by law.” 


In Missouri 


Gralnick v. Magid (1922), 292 Mo. 391, in- 
volved action of lessee against landlord for 
damage to stock of goods due to rain; the 
damage was caused by defendant failing to 
repair roof after a fire. Defendant started 
to repair and caused a tarpaulin to be placed 
over the floor in a negligent manner. The 
lease provided “Said lessor shall not be 
liable to said lessee or agents, guests, or 
employees for any damage caused to his or 
their person or property by water, rain, 
snow, ice, sleet, fire, storm and accidents or 
by breakage, stoppage or leakage of water, 
gas heating and sewer pipes or plumbing 
upon, about or adjacent to said premises.” 
The lease had the usual fire clause about 
pro-rating the rent until the property was 
fit for occupancy and provided that the 
lessor was to do repairing. The court said 
this meant only the usual repairs from wear 
and tear such as painting or papering or 
replacing broken glass and held that under 
the terms of the lease the defendant was not 
liable as the damage was due to rain and 
water which plaintiff had expressly ex- 
cepted. This would seem to be a clear case 
of misfeasance. 


The contrary was held in Goldman v. White 
and Davis, Inc., Mo., (1931) 38 S. W. (2nd) 
62. Plaintiff, a doctor, occupied quarters 
under lease in a building owned by de- 
fendant. He requested certain repairs and 
changes which defendant made. A radiator 
was taken out and defendant’s employee 
negligently failed to put a cap on the pipe 
that was left. The plaintiff notified defend- 
ant of this fact and defendant promised to 
fix, but failed todo so. Steam escaped dam- 
aging plaintiff’s goods. 


The lease provided: 


“The lessor shall not be liable for any dam- 
age to property in or upon said premises or 


in said building from fire, water, steam, rain 
or snow, gas or electricity, which may get 
into, issue or flow from any part of said 
building, or from the pipes or plumbing 
work in or about said building and shall in 
no wise be responsible for any loss of prop- 
erty however occurring, nor for unavoidable 
delay in furnishing heat, water or light to 
the premises, or in operating elevators.” 
The lease also provided that plaintiff should 
give written notice of any defects. The 
court held that here was a case of active 
negligence and said the weight of authority 
agreed with plaintiff’s contention that a pro- 
vision exempting one from negligence was 
against public policy. 


The last case in Misséuri seems to be Rodier 
v. Kline, Inc., 226 Mo. App. 474 (1932). 
Here the plaintiff, a sub-lessee of X, sus- 
tained damage to his goods from rain water 
entering his premises, due to a drain spout 
getting clogged. The court said defendant 
knew or should have known of the condi- 
tion of the spout. Defendant’s lease to X 
provided that lessee “Will not hold lessor 
liable for and will pay all damage to per- 
sons or property by whomsoever suffered 
on or about the premises . . . and will de- 
fend, indemnify and save lessor harmless 
against all such damage claims,” etc. Al- 
though defendant was obliged to make re- 
pairs to rain spout, he was not liable under 
the lease for any damage for failure so to 
do. The court held there was no active 
negligence here and ordered judgment for 
the defendant. Referring to the Goldman v. 
White and Davis, Inc. case, supra, the court 
said the facts there showed active negli- 
gence. 


Nebraska to Wisconsin 


In Wood v. Security Mutual L. Ins. Co. 
(1924), 112 Neb. 66. Plaintiff had a barber 
shop in defendant’s building. Defendant 
desired to remodel building and _ plaintiff 
moved to another part of the building dur- 
ing the work. Plaintiff brought suit claim- 
ing he was put out of business for one and 
one-half years at his regular place due to 
dust, dirt, etc. A jury found for defendant. 
Plaintiff, when he moved, went into another 
part of the building without charge and 
signed an agreement “to hold said insurance 
company harmless from all liability for dam- 
age to the person or property of the under- 
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signed or their employees pending such 
reconstruction.” Held: this released de- 
fendant from all damage including loss to 
plaintiff's business; that the terms of the 
release were plain. 


Globe Home Improvement Co. v. Perth 
Amboy Chamber of Commerce Credit Rating 
Bureau (N. J. Court of Appeals, 1936), 182 
Atl. 641, held that contracts against liability 
for negligence are valid except in those 
cases where a public interest is involved. 
The court said this was universally so. 
While this is not a landlord and tenant case, 
it shows that exemptions from liability for 
negligence are here recognized. Kirshen- 
baum v. General Outdoor Advertising Com- 
pany, N. Y., supra. 


In Burnett Motor Co. v. Texas Co. (1933) 
204 North Carolina 460, plaintiff, retailer 
of gas, leased pumps and equipment of de- 
fendant, the lease providing that lessee 
“should exonerate the Company and hold it 
harmless from all claims, suits and liabili- 
ties of every character whatsoever and how- 
soever arising from the existence of such 
equipment.” 


The pumps were defective and did not cor- 
rectly measure gas sold and were defective 
when leased. (Majority opinion says they 
were not defective when leased, but minority 
opinion quoting from majority says they 
were; so one is incorrect.) No fraud was 
involved and the court held that the contract 
must be interpreted according to its terms, 
which are broad and comprehensive and re- 
lieve defendant from any liability. Two 
judges dissented claiming the indemnity 
agreement referred only to claims, suits and 
liabilities of third parties. (The defendant 
here drew the contract, the clause in ques- 
tion was probably in fine print and, know- 
ing how a dealer has to sign this to become 
a distributor, a question could be raised 
about the parties dealing on an equal basis.) 


In Cannon v. Bresch (1932) 307 Penn. 31, 
160 Atl. 595, a tenant occupied a storeroom 
on the first floor of a building owned by de- 
fendant, who was in possession and in con- 
trol of rooms above tenant and in exclusive 
possession and control of furnace room and 
obliged to furnish heat. A valve through 
which water flowed into the boiler of the 
furnace was out of repair and had been for 
four or five months, to defendant’s knowl- 
edge. The defendant’s janitor turned on 


water into the boiler and neglected to turn 
it off and because of the defective valve the 
boiler became flooded, water was forced 
through the pipes into the radiators above 
the plaintiff and the pressure opened the 
vents causing water to run through the 
ceiling below. The lease provided as follows: 


“In consideration of securing the within 
lease at the above stated rent, said lessee 
does hereby release and discharge said 
lessor, their successors, and assigns, from 
any and all liability for damage that may 
result from the bursting, stoppage, and 
leakage of any water pipe, steam pipe, gas 
pipe, sewer, basin, water closet and drain, 
and from all liability for any and all damage 
caused by water, gas, waste, and contents 
of said water pipes, gas pipes, steam heat 
pipes, sewers, basins, water closets and 
drains.” 

The court said: 


“Plaintiff alleges that the damage was 
caused by the negligence of the defendant, 
and that the agreement does not exempt 
him from liability for his acts of active 
negligence. The lease provides that the 
landlord shall be released ‘from all liability 
for any and all damage caused by water.’ 
The terms are emphatic—the word ‘all’ 
needs no definition; it includes everything, 
and excludes nothing. There is no more 
comprehensive word in the language, and as 
used here it is obviously broad enough to 
cover liability for negligence.” 


“The covenant in this lease against liability 
for acts of negligence does not contravene 
any policy of the law. It is a contract be- 
tween persons conducting a strictly private 
business, and relates entirely to their per- 
sonal and private affairs, and cannot be 
opposed to public policy. It would seem to 
be a matter of no interest to the public or 
the state.” 


“Our conclusion is reinforced by the fact 
that, in the absence of a contract, liability 
of a landlord for damage to goods of a 
tenant always depends upon negligence. It 
was to be free from this liability that de- 
fendant placed the covenant in the lease, 
and to say that it does not have that effect 
is to say that the covenant is meaningless, 
which would be incomprehensible under the 
circumstances.” 


Here was a case of clear misfeasance and 
judgment for defendant affirmed. 
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But see Baldwin v. McEldowney, Supreme 
Court Penn., (1936), 188 Atl. 154. Here 
plaintiff's brother occupied apartment in 
building owned by defendant under lease 
which provided “The lessor shall not be 
liable for any injury or damage to any 
person or to any property at any time on 
said premises or building from any cause 
whatever which may arise from the use or 
condition of said premises or building * * * 
or from any other cause, during said term 
or any renewal thereof.” 


They took possession a few days prior to 
July 1st and on that date plaintiff was in- 
jured going down a fire escape to deposit 
rubbish, which was the only way tenants 
had of getting to the back yard. The fire 
escape was in the sole control of the de- 
fendant and was in a defective condition, 
having been in such condition for a month 
prior to plaintiff's occupancy. The court 
held that the plaintiff was a member of her 
brother’s household. In reversing a judg- 
ment for defendant, the court said: 


“Whitton’s agreement to release did not 
affect the performance of the landlord’s 
duty to the plaintiff, a duty resulting from 
his knowledge that the passageway would 
be and was used by his licensees and that 
the defect, in the absence of warning, would 
probably result in damage to the user. If 
the parties had intended to release from the 
consequences of dangerous condition ex- 
isting before and known at the time to the 
landlord, more specific language would have 
been used to make their agreement clear. 
The release was ‘from any cause whatever 
which may arise from the use or condition 
of said premises or building * * * or from 
any other cause, during said term or any 
renewal thereof.’ This language does not 
apply to property over which he retained 
the measure of control necessarily involved.” 


This is a case of nonfeasance with the court 
holding that the exculpatory provision did 
not apply because the defect existed prior 
to the execution of the lease. 


The note in 42 Yale Law Journal 140 says 
that the Massachusetts, Missouri and Penn- 
sylvania courts have inclined towards a 
liberal construction of exculpatory provi- 
sions; but does not cite the above case or 
the Missouri case of Goldman v. White and 
Davis, Inc., supra, or the Massachusetts case 
of Rolfe v. Tufts, supra. 


In Manchester Marble Company v. Rutland 
R. R. Co., Vermont Supreme Court (1927), 
supra, the court said is was settled law that 
a railroad company might by contract ex- 
empt itself from liability for burning a 
building on its right of way although the 
burning was due to negligence. 


In Johnson v. Prange-Geussenhainer Co., 
(1942) 240 Wis. 363; 2 N. W. (2nd) 723, 
plaintiff, a pedestrian, slipped on ice on the 
sidewalk and brought suit against the de- 
fendant lessee, and the real estate com- 
pany, lessor. Under the lease, the lessee was 
obliged to keep the sidewalks clean and the 
lessor was obliged to keep the outside of the 
building in repair. The accident was due to 
the negligence of both defendants, one in 
failing to repair a drain pipe after notice 
and the other for allowing ice to accumu- 
late. The court held both defendants liable 
as to third party. The lessee had full pos- 
session and control of the building except 
for the real estate company’s right to enter 
to make repairs to the outside of the build- 
ing and roof. Clause 5 of lease provided: 
“It is further understood that the lessor 
shall not be liable for any injury, loss or 
damage to person or property on or on 
account of the said premises, or for any 
other claim in any event and under any 
circumstances whatsoever, whether it be for 
labor, outlays, or otherwise.” The court 
held that as between the defendants under 
the terms of the lease, the owner was only 
liable for the cost of repairs which he was 
supposed to make and was not liable for 
consequential damage due to failure to re- 
pair, and that this was not against public 
policy, citing several Wisconsin cases and 
the case of Kirshenbaum v. General Outdoor 
Advertising Company, supra. 


The Most Recent Case 


The latest case is Nashua Gummed & Coated 
Paper Company v. Noyes Buick Company, [12 
CCH Negligence Cases 244] decided by the 
New Hampshire Supreme Court April 3, 
1945. Here a warehouse, occupied by plain- 
tiff as lessee of defendant, was damaged by 
fire. Plaintiff requested defendant to make 
repairs. Because of war conditions, plain- 
tiff was unable to find a place where it 
could temporarily store its goods, so its 
merchandise, consisting of rolls of paper, 
and glue and wax in burlap bags, remained 
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in the building during the repairs. De- 
fendant engaged a competent contractor, 
known to the plaintiff as such. In making 
the repairs, an acetylene torch had to be 
used to take down damaged steel girders. 
The building and contents were destroyed 
due to the negligence of the contractor, for 
whose acts defendant was liable because it 
was found to be an extra-hazardous under- 
taking. The lease provided as follows: 

“The Lessee covenants and agrees that the 
Lessee will pay all charges for electric cur- 
rent used on the leased premises and render 
the Lessor harmless from any claims for 
loss or damage from fire, theft, or leakage 
to merchandise, equipment, fixtures, ma- 
chinery, or property of the Lessee during 
the entire period of occupancy by the 
Lessee.” 

The court sustained a verdict for the plain- 
tif holding: “That the covenant under con- 
sideration was not intended to apply to such 
an extraordinary situation as that here dis- 
closed.” The court said: 


“The word ‘fire’ follows a reference in the 
covenant to electric current (a common 
source of fire) and precedes the words 
‘theft? and ‘leakage’-—matters which are 
usually due merely to the landlord’s ‘failure 
to maintain an active vigilance in the ex- 
amination of the premises’ (Drescher Roth- 
berg Co. v. Landeker, 140 N. Y. Supp. 1025, 
1026). The word must be held to have been 
used in the sense ‘which best harmonizes 
with the context’ (Davis v. Company, 88 
N. H. 204, 207), and to extend its meaning 
to include a fire caused by dangerous affirma- 
tive acts in which the landlord has ac- 
quiesced is to stretch it to an unwarranted 
length... .” 


Here were two corporations dealing on an 
equal footing with their eyes open, both 
wanted the work done, the interests of the 
public were not involved and the defendant, 
with the knowledge and acquiescence of the 
plaintiff, engaged in local contractor of good 
reputation who had done work for many 
years for the plaintiff It would seem as 
though the court, overlooking these reali- 
ties, addressed itself to form and, in so 
doing, went out of its way to protect the 
plaintiff and its insurance carrier. 


Following the decision in the New Hampshire 
case, the Massachusetts legislature passed 
an act, effective October 1, 1945, prohibiting 
an exculpatory agreement in a lease relating 
to real property. 


How to Draw an Exculpatory Clause 


An analysis of the cases convinces the 
writer that exculpatory agreements between 
landlord and tenant exempting the landlord 
from acts of negligence are not against 
public policy and that such provisions will 
be upheld in all jurisdictions if properly 
drawn. 


The following form is suggested: 


It is mutually agreed between the parties 
hereto that the lessor shall not be liable for 
any damage of whatsoever kind, or by whom- 
soever caused, to person or property of the 
lessee or to anyone on or about the premises 
by consent of the lessee, however caused and 
whether due in whole or in part to acts of 
negligence on the part of the lessor, his agents 
or servants, whether such acts be active or 
passive, and the lessee agrees to hold the lessor 
harmless against all such damage claims. 


ne |, ) 


Some Reasons for Staying Home 


Some of the reasons why 1946 will be a bad accident year are listed by the 
president of the American Automobile Association: The bad state of car repair; 
many new drivers without driving experience in recent years; pedestrians become 
less wary because of a light flow of traffic during the gas rationing period; 
“post war” psychology; and last but not least, the removal of speed controls. 


Anatomical Footnote 


Lloyd’s of London, who have more fun than any other insurance company, are 
reported to have insured the legs of June Haver, for $500,000. The lady’s press- 
agent, carried away by his subject, says that the aforesaid members are “sur- 
passed in sheer legginess only by the gams of La Dietrich.” 


MMMM 


EXCULPATORY PROVISIONS 
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HOW TO THINK ABOUT INSURANCE 
AS COMMERCE 


Meeting Elmer Warren Sawyer, the author 
of Insurance as Interstate Commerce, at the 
meeting of the American Bar Association 
held in Cincinnati, late in December, 1945, 
we inquired about his forth-coming book, 
which the publishers had announced but 
which had not yet come off the press. Mr. 
Sawyer said that he hoped that it would be 
out in a few days, and then added modestly, 
that the book “would not give the answers”, 
but would simply raise and state clearly the 
questions that the insurance business would 
have to answer, if state regulation were to 
continue. After reading his book, we think 
that he has done this excellently well. But 
he has done more than this: he has phrased 
the questions in the form of an urgent ulti- 
matum, stating the minimum requirements 
that the business will have to meet if com- 
plete and exclusive control is not to be sur- 
rendered to the federal government. And 
he has outlined a plan of campaign for the 
struggle of the states to earn the right to 
regulate in a cooperative system with the 
federal government. 


If we may paraphrase a recent best-selling 
non-fiction title, Mr. Sawyer’s book could 
well be sub-titled “How to Think About 
State and Federal Regulation of Insurance.” 
The author furnishes a method and plenty 
of case material for the exercise of that rare 
function, for those who care to indulge. 
(McGraw-Hill Book Company, Inc. 1945, 
169 pages. $2.50.) 


“A National System of State 
Regulation” 

The preface states the purpose of the book 
as twofold: “(1) to make. available to per- 


sons who have had neither the time nor the 
facilities for research, an explanation of the 


effect of the Supreme Court decision upon 
past practices, a statement of the limitations 
upon the power of states to regulate insur- 
ance as interstate commerce, and an ex- 
planation of the Congressional pattern for a 
national system of regulation; (2) to ex- 
press my personal conviction that unless the 
insurance business prepares and adopts a 
blueprint of an adequate structure for a 
national system of state regulation within 
the area assigned by Congress to the states 
and coordinates all repair work to produce 
that adequate structure, the wreckage of a 
state regulation will not be repaired and 
complete federal regulation will become in- 
evitable.” 


To whom is the book addressed? “In the 
hope that it will be of help to many in the 
insurance business, in state insurance de- 
partments, and in state legislatures who 
have had neither time nor facilities for re- 
search work, the results of extended study 
of the many phases of the task ahead are 
set forth in the following chapters of this 
book. Effort has been made to present the 
material logically for the benefit of readers 
who are approaching the subject for the 
first time without detracting from itse use- 
fulness to readers who heretofore have made 
extensive studies in this field.” 


Play-By-Play 


The book opens with a chapter, “The Task 
Confronting Insurance”, in which an ap- 
praisal is made of the over-all job that must 
be done, if the insurance business is to accept 
the invitation of the Congress to participate 


in cooperative regulation. What must be 
done in the way of defining State power to 
legislate and regulate? What measure of 
agreement must there be among the states? 
What agreement within the insurance busi- 
ness? These are some of the questions ex- 
amined. 
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The dual basis of constitutional power in 
the American system is explained: the 
limited delegated power that is available to 
the federal government, and the general 
powers which the state government may 
draw on; finally, the reserved power in the 
people. The constitutional devices of Police 
Power, Congressional Silence, Congressional 
Permission, and Collaboration, are lucidly 
explained to show the limitations under 
which both the states and the federal gov- 
ernment must work, on any scheme of 
regulation. 


The history of the regulation of the insur- 
ance business by the states is reviewed, 
giving a clear picture of the legal and his- 
torical situation ante S. E. U. A. The 
revolutionary effects of that decision are re- 
viewed, and its end result in Congress— 
Public Law 15, is trenchantly analyzed. 


In the light of all this legal theory and 
history, what must be done if the states are 
to have a share in the regulation of the in- 
surance business? The limits within which 
the states must operate are _ indicated. 
Within these limits they will have to legis- 
late for and administer, planned control of 
many fields, which the author indicates, if 
regulation is to be “in the public interest.” 


facing the Alternative 


Mr. Sawyer is realistic about the prospects 
for success of the states in their endeavor to 
meet the invitation to participate in the 
regulation of the business. He grants 
the possibility that they may succeed, and the 
fact that he has written this constructively 
helpful book is earnest of his good will and 
hope for the success of the states’ endeavor. 
But he is not blind to the difficulties of ob- 
taining even substantial agreement among 
48 states, and the many segments of 
the business. Therefore, he believes that 
plans of the business should include the 
possibility that state regulation may fail; 
and should prepare a plan for federal regu- 
lation. He concedes that the power of the 
federal government is incomparably greater 
than that of the states, even though the 
States should act cooperatively, in concert. 
But this great federal power is subject to 
abuse proportionate to its greatness. Re- 
gardless of the disadvantages of centraliza- 
tion of regulation, public opinion and 
Practical considerations may force a choice 


of federal regulation. Insurance should 
plan for that contingency. 


Public Law 15 fixed “public interest” as the 
dominating factor in the regulation of the 
business. Insurance is affected with a 
public interest. Self-regulation would allow 
the business to serve that interest with the 
greatest freedom and flexibility. Statutes 
should be drafted with a view to allowing 
the business a maximum of freedom, and 
self-regulation. In this way competition and 
experimentation will not be stifled. 


An Insurance “Council” 


The author’s original contribution to the 
problem is to suggest the formation of a 
council. “It is suggested that the first step 
toward formulation of a detailed plan of 
action is the creation of a committee repre- 
senting and authorized to act for the entire 
insurance business. To distinguish this 
committee from other committees herein- 
after mentioned, it is called the ‘Council’. 
The work of the suggested Council would 
be the formulation of a detailed plan of ac- 
tion for the entire insurance business. The 
plan would be divided into two parts: one 
to deal with state regulation within the area 
of the collaborative system in which the 
states are invited to regulate; the other to 
deal with federal regulation both within 
and outside the same area.” 


Conclusion 


Anyone who reads and digests the back- 
ground material of constitutional theory and 
political history presented, and who poses 
to himself the alternatives so realistically 
and unhysterically put by the author, will 
have contributed, in his own case at least, 
to a sound grasp of the insurance dilemma. 
The book is a worthy addition to the 
McGraw-Hill Insurance Series, under the 
editorship of Professor Blanchard. It has 
a detailed analytical table of contents, and 
an index. Its format is attractive and sturdy. 


CASUALTY INSURANCE AS 
A CAREER 


A useful monograph on the title-subject is 
Casualty Insurance by John O. Nilan, as- 
sistant vice-preajgent and public relations 
manager of the American Mutual Liability 
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Insurance Company, of Boston, Mass. 
(Bellman Publishing Company, Inc., Six 
Park St., Boston 8, Mass. Seventy-five 
cents per copy.) It is one of a series of 
occupational booklets for use in vocational 
guidance, and for individual reference pur- 
poses in the choice of a career. It is de- 
signed to supply authoritative, factual infor- 
mation under normal conditions on the 
following: the personal qualifications re- 
quired for engaging in the work; scholastic 
training needed; complete analysis of em- 
ployment opportunities; scale of remunera- 
tion that can be expected; chances for 
advancement; and a frank statement of ad- 
vantages and disadvantages, with the 
possibilities for both men and women in the 
profession. 


The present pamphlet discusses the nature 
of casualty insurance, and its place in rela- 
tion to the other types of insurance; its 
history; the records of some of the leading 
casualty companies; the type of vocational 
opportunities and salaries possible in various 


occupations within the field; and a list of 
the casualty insurance organizations and 
publications. 


The author concludes: “In surveying the 
Casualty Insurance field as a possible place 
for life work, the individual can be assured 
of these important facts: 1. That casualty 
insurance offers many hundreds of jobs 
suitable to many different types of talent 
and training. 2. That a high percentage of 
such jobs offers excellent career opportuni- 
ties. 3. The remuneration is on a scale 
which permits not only good living, but 
substantial opportunity for achieving finan- 
cial security. Finally, the Casualty Insur- 
ance business offers interesting work, for it 
deals with the very roots of American in- 
dustry and private life and has a future en- 
dowed with progress and security, for the 
service it provides is a fundamental part of 
American living and American objectives.” 
This pamphlet is a useful appraisement of 
the employment opportunities within the 
casualty field. 


The President’s Highway Safety Conference 


Major General Fleming, Federal Works Administrator in announcing plans for 
the forthcoming conference cited what he called the “sickening record of 1941”, 
during which year 37,000 persons lost their lives in traffic accidents, as illustrating 


the need for the conference. In 1944, despite gasoline rationing 24,000 persons 
lost their lives on the streets and highways of the nation in traffic accidents. In 
August, 1945, the month in which the war ended, traffic fatalities were 26 per cent 
over the corresponding period for 1944; in September, 40 per cent over 1944; and 
in November again, 40 per cent over the same month in 1944. President Truman, 
in calling the conference, said: “Traffic fatalities which have increased in number 
during the war again have been increasing at an alarming rate since the end of 
gasoline rationing last August, and we must explore every possibility of reducing 
this tragic traffic toll. It is for this purpose that I am calling the President’s 
Highway Safety Conference to meet in Washington, May 8, 9, 10, in advance of the 
1946 touring season.” 


“Our Law Suits Are the Best” 


Recently, in an Indiana city, a half-page announcement appeared in the roto- 
gravure section of the local newspaper, announcing the return of a lawyer from 
the armed service, which announcement was accompanied by a picture of the 
returnee and his partner, and by the statement that the advertised firm had a 
“record with never a loss of a damage suit and collection of the largest personal 
injury verdicts of any law firm in this district.” This was followed by the 
assurance that “we are happy to serve you at all times.” The State Bar Associa- 
tion is looking into the matter. 
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ABSCONDING CONVICT NOT 
WITHIN “OMNIBUS” COVERAGE 


(TEXAS) 
e Omnibus clause construed 
Deviation from insured’s permission 
Garnishment proceedings 


To put a convict, even a trusty, outside the 
walls of the prison with an automobile to 
drive, is to tempt him strongly; sometimes 
beyond his strength. On the morning of 
June 23, 1935, the manager of the Blue Ridge 
State Prison Farm signed orders for needed 
supplies of meat and ice from the Central 
State Prison Farm. An assistant steward 
ordered Moncada to drive the truck over to 
get a load of meat and a load of ice, and 
ordered another trusty to go along as helper. 
The convicts brought the meat back before 
noon, and went back to get the load of ice. 
They never returned with the truck. That 


afternoon the assistant steward saw it in a 
wrecked condition at the intersection, twelve 
miles east of Missouri City, with ice scat- 
tered for a block, and found the convicts held 
at the police station. They were drunk. 
They were taken back and “ranked”—put in 
stripes and had their heads shaved. They 
had simply decamped. The plaintiff in this 
case was the driver and owner of an automo- 
bile that the absconding convict collided 
with, before his liberty expired. Plaintiff 
recovered a judgment against Moncada, and 
then began the present garnishment action 
against the insurer of the Texas Prison Sys- 
tem. The trial court found for the defend- 
ant; this was affirmed on appeal. 


“Moncada’s use of the truck, after he ab- 
sconded, cannot be held to have been with 
permission of the State Prison System, 
within the meaning of the omnibus clause. 
Even those jurisdictions which do not con- 
strue the clause too liberally . . . allow 
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that slight deviations from permission 
granted by the owner do not take the bailee 
of the automobile out of the coverage of the 
policy, within its meaning. But to say of 
the use made by Moncada of the truck by 
absconding with it, that such use was done 
within the meaning of the word ‘permission’ 
as used in the insurance contract; or to say 
such use was a deviation embraceable within 
the meaning of ‘permission’ is, we believe, 
to pervert the meaning of the word 

We hold that Moncada was not an insured 
within the meaning of the omnibus clause.” 
Judgment for the defendant garnishee 
afirmed.—Snyder, appellant v. St. Paul 
Mercury Indemnity Company of St. Paul. 
Texas Court of Civil Appeals, First Supreme 
Judicial District, Galveston. Filed Novem- 
ber 15, 1945. Rehearing denied December 
6, 1945. 24 CCH AuTomosBILe Cases 179. 
Allen, Smith & Neal, Houston, Tex., for appel- 
lant. 


Woodul, Arterbury & Folk, Houston, Tex., for 
appellee. 


BOY TRESPASSER INJURED 
JUMPING OFF ICE TRUCK 


(ALABAMA) 
© Jump into path of oncoming vehicle 





Duty towards trespasser 
Knowledge of imminent peril 


“Stealing” slivers of ice from the ice-man’s 
wagon is one of the summer-time perquisites 
of being a boy. 


To scare the boys off the ice-truck Jack 
Foster, the driver, pushed his false teeth out, 
stamped his foot, and shouted “Scat!” He 
had parked his truck diagonally on the busi- 
ness street, and had gone into a customer’s 
store. Seeing the boys standing on the step 
at the rear of the truck, he came to the door 
of the customer’s store and sought to 
frighten them away from the truck so that 
they would not take ice from it. One of 
the boys jumped to safety. The other 
jumped out into the road, and into the path 
of an oncoming truck which struck and in- 
jured him; he later died of his injuries. 
Suit was brought by the parent of the de- 
ceased, against the owner of the ice truck, 
to recover for the wrongful death, allegedly 
caused by the driver of the ice truck. The 
defense was that the boy was a trespasser. 
The verdict in the trial court was for the 


defendant, but the trial court allowed plain- 
tiff’s motion for a new trial. From this last 
order the defendant appealed. 


“There was no evidence that deceased ever 
saw Jack Foster when he appeared at the 
door of the grocery store, for the uncontra- 
dicted evidence shows that at that time he 
was leaning over inside the truck getting a 
piece of ice. There was no evidence that 
deceased heard Foster stamp his foot or say 
‘scat’. However, it is uncontroverted that 
he did jump when Foster said ‘scat’, 
Whether he jumped for the reason that 
Richard [the other boy] jumped off the ice 
truck or because he heard Foster say ‘scat’ 
is a matter of inference. There was no evi- 
dence that the deceased was frightened or 
had reason to be frightened. Foster’s con- 
duct on the occasion was such as was ordi- 
nary under the circumstances and well 
known to plaintiff’s intestate. There was no 
evidence that deceased could not have moved 
to his right or to his rear or remained sta- 
tionary with perfect safety. All of the evi- 
dence tended to show that deceased was a 
trespasser on the truck at the time of the 
accident. The case was submitted to the 
jury on the theory that if Foster actually 
discovered the deceased in a position of 
safety where, if he moved from that position, 
he assumed he would be in a position of peril, 
it was for the jury to say whether or not 
the sounds and gestures made by Foster un- 
der all the circumstances constituted action- 
able negligence A child as well as 
an adult may be a trespasser . . . The 
only duty owed by the owner or proprietor 
of a truck to the trespasser thereon in eject- 
ing him from the truck is not to injure him 
wantonly or intentionally Where the 
owner or proprietor of a truck discovers 
a trespasser thereon in a position of imminent 
peril the failure to exercise due care in eject- 
ing him may be the equivalent of wilfulness 
or wantonness ‘Peril’ as regards the 
last clear chance doctrine means imminent, 
impending or certain peril. The term im- 
ports more than mere possibility of injury 
hook When the whole evidence is consid- 
ered in the light of the strongest tendencies 
of plaintiff’s case, it was short of showing 
deceased in a position of safety where if he 
moved he was in a position of imminent peril 
and that Foster the driver of the ice truck 
caused him to flee into peril and his injury 
with knowledge of his imminent peril 
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It results from the foregoing that the boy 
was a trespasser and no facts are shown 
to have been known to the driver which 
would impute liability to the owner of the 
vehicle .” Judgment granting a new 
trial was reversed and judgment rendered 
on the verdict for the defendant.—Birming- 
ham Ice & Cold Storage Co. v. Alley. Ala- 
bama Supreme Court. December 20, 1945. 
24CCH Avutomosme Cases 215. 

London & Yancey, Massey Blidg., Charles W. 
Greer, Frank Nelson Bldg., Birmingham, Ala., 
for appellant. 

Francis H, Hare, 1918 Comer Bldg., Taylor, 


Higgins, Koenig & Windham, 312 Comer Blidg., 
Birmingham, Ala., for appellee. 


CHILD HIDING IN BOX RUN OVER 


(KENTUCKY) 
e Child injured in driveway 
Discovered peril 
Child as trespasser 


The children had been playing “house” in 
the Gray driveway, using the big cardboard 
box for their “house”. Before driving to the 
grocery Mrs. Gray cleared the driveway of 
the big cardboard box and of some pans 
that the children had put in the driveway in 
the course of their play. After the children 
had their supper they returned to their play. 
Then Mrs. Gray returned from the grocery, 
driving her husband’s car. She saw in the 
driveway the large cardboard box that she 
had removed from the drive a short time 
before. She did not stop for it, but drove 
over it. Inside the box, hiding, was Betty 
Louise Golden, the plaintiffs’ six-year old 
daughter. The car rolled over her breaking 
her leg, and pelvis bone, and permanently 
injuring her. Suit was brought by her 
parents against Mrs. Gray’s husband, the 
owner of the car. The defendant contended 
that the little girl was a trespasser, and that 
no duty was owed to her until after the 
discovery of her peril; that trespassing chil- 
dren occupy the same position as trespass- 
ing adults; and that no duty was owed to 
the child until after the discovery of her 
peril. One of the children, with whom Betty 
Louise had been playing, testified that she 
hollered at Mrs. Gray just before the latter 
drove the car over the box. This testi- 
mony was denied by Mrs. Gray. Plaintiffs 
had judgment below. 


On appeal, the court distinguished the case 
of the children from that of trespassers. 
“From this testimony it is apparent that Mrs. 
Gray knew that the children were in the 
habit of playing in her driveway and that 
they had been playing in the driveway on 
the afternoon of the accident. It also seems 
clear that Mrs. Gray knew that these chil- 
dren had been playing in and about the 
cardboard box which she had once removed 
from the driveway. She practically admits 
that she knew the children had placed the 
box in the driveway and when she saw that 
it had been returned to the driveway within 
twenty or twenty-five minutes after she had 
removed it, it should have been apparent to 
her that the children had again placed it 
there for the purpose of continuing their 
game of ‘house’.” In view of Mrs. Gray’s 
knowledge that children were in the habit 
of playing in her driveway and had been 
playing in and about the cardboard box on 
the afternoon of the accident, she was under 
a duty to warn the child’s parents to keep 
the child off the premises, or to take ordi- 
nary care not to harm the child. Its posi- 
tion was distinguishable from that of an 
ordinary trespasser. The court also held 
that there was sufficient evidence from which 
the jury could find that the car owned by 
defendant Mr. Gray, had been purchased 
by him for family use, so as to make him 
liable under the “family purpose” doctrine. 
Judgment affirmed.—Gray, appellant v. Golden, 
etc. et al. Kentucky Court of Appeals. 
December 18, 1945. 24 CCH AvutomosiLe 
CAsEs 237. 

John B. Rodes, Rodes, Harlin & Willock, Bowl- 
ing Green, Ky., for appellant. 


Rodes K. Myers, Leland H, Logan, Bowling 
Green, Ky., for appellees. 


GOOD EXCUSE FOR FAILING 
TO APPEAR AT TRIAL? 


(TENNESSEE) 


@ Breach of co-operation clause 
Excuse for failure to attend 
Insurer’s liability 


“Well, I don’t know just how to word it, 
other than I just got out on a drinking party 
and got hell whipped out of me is all I can 
say, and was not able to appear in court 
on Monday. That is the nearest I can say 
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I hada fight and my face was all 
boogered | up, that is the reason I did not 
show up.” 


On the day on which the case against him 
by the injured guest passenger was called 
for trial, the insured did not appear in court, 
although he had been informed of the time 
and place of trial, and had up to that time 
cooperated with the attorney for his liability 
insurer. The case was put over to 2:00 p. m. 
that day, but still the insured did not appear, 
in spite of diligent efforts of his counsel 
(appointed by his insurer) to locate him. 
Therefor, with the consent of the court, the 
attorneys, relying upon the absence of the 
insured as a breach of his obligation to co- 
operate, withdrew from the defense. The 
case proceeded to trial, and a judgment for 
$15,000 was entered against the insured. 
“Several days later the insured, Hampton, 
was reached and interviewed by the attor- 
neys for the insurance company, who ob- 
tained from him a statement in explanation 
of his absence on the day of the trial. Satis- 
fied that this explanation did not disclose 
a reasonable excuse for his absence and fail- 
ure to perform his obligation to attend and 
co-operate, he was advised that the insur- 
ance Company would not reassume the de- 
fense of the action, and further advised to 
secure other attorneys to represent him. 
This he did not do, and the time for the 
presentation of a motion for a new trial 
elapsed and the judgment became final. The 
insured went through bankruptcy, and the 
judgment creditor sued the insurer; the lat- 
ter defended on the ground that the contract 
had been discharged by the insured’s breach 
of the co-operation clause. 


Was the insured’s excuse for not appearing 
at trial a sufficient one, so that the insurer 
was not justified in refusing to take up the 
defense of the case again, when the insured 
appeared and made his explanation? If so, 
the policy was not discharged, and the plain- 
tiff would be entitled to recover. On the 
other hand, if the excuse was not legally 
sufficient, the insurer was justified in with- 
drawing, and the policy must be consid- 
ered as having been discharged by the 
insured’s default. Said the Tennessee Su- 
preme Court: “Analyzing this ‘excuse’ what 
have we? A man of family, intelligence and 
experience, evidenced by the manner of his 
testimony and by his employment as an 


automobile salesman in Memphis, involved 
in an automobile accident in which a guest 
who was injured is suing him for $25,000 
damages, is so disregardful of his obligation 
to himself, his family and his insurer to de- 
fend this claim, the justice of which he de- 
nies, that he deliberately went on a ‘drinking 
party’ on Saturday night, got into a fight 
and got ‘boogered’, and then, not consider- 
ing himself presentable to attend the trial 
he well knew had been set for Monday, 
secrets himself several days and nights away 
from his home, with friends at a trailer 
court, where he could not be located, mean- 
while continuing to drink, as he testifies 
. . When the insured failed to attend 
the trial on the day set with his knowledge 
he breached the express condition precedent 
of his insurance contract which required 
this of him and thereby discharged his in- 
surer. Assuming, as we do, that the insured 
might have revived his rights by presenting 
to his insurer, within the lawful time limit, 
an excuse for his breach, which would have 
afforded his insurer a reasonable opportunity 
to undo the effects of his breach, and present 
a defense against the recovery, we are con- 
strained, as above indicated, to the conclu- 
sion that he failed so to do. The judgment 
thereupon became final, without fault, 
waiver, or neglect of the insurer and all lia- 
bility of the insurer was extinguished. And, 
as we have seen, the rights of the com- 
plainant rise no higher than those of the 
insured.” Decree for plaintiff reversed and 
the suit dismissed.—The Hartford Accident 
& Indemnity Co. v. Partridge. Tennessee 
Supreme Court. January 5, 1946. 24 CCH 
AUTOMOBILE CAsEs 256, 
King & King, Thomas C. Farnsworth, Memphis, 


Tenn., for The Hartford Accident & Indemnity 
Co. 


W. C. Rodgers, Memphis, 
Partridge. 


Tenn., for Sadie 


HUSBAND-DRIVER NOT NECESSARILY 
AGENT OF WIFE, OWNER-PASSENGER 


(OHIO) 


@ Agency of husband 
Wife, owner and passenger 
Railroad crossing collision 


“It aint necessarily so.” Popular fables that 
make every wife riding in the back seat of 
the family car a “back-seat driver”, while 
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her husband drives, find no support in the 
recent decision of the Ohio Court of Ap- 
peals that: “A husband driving his wife’s 
automobile, even with the wife present, may 
be presumed, in the absence of evidence to 
the contrary, to be in control of the car and 
solely responsible for its operation.” (We 


can hear faint rumblings from Dickens’ Mr. 
Bumble, the beadle, who, when informed 
that “the law supposes that your wife acts 
under your direction”, replied that, if this 
were so, “the law, sir, is a Ass.”) 


Plaintiff’s decedent here was killed when 
the automobile which she owned, in which 
she was riding as a passenger, and which 
her husband was driving, collided with the 
defendant railway’s train at a grade cross- 
ing. The opening statement of the plain- 
tiff’s counsel was: “We expect the evidence 
to show that this woman was a passenger 
in the automobile that her husband was 
driving, that he was not her agent; that 
they were going to their home from visit- 
ing; that they were going on a trip they 
were required to make; that they drove up 
to the track, stopped and looked, and started 
on, but the train approached at a speed of 
about seventy miles or eighty miles per hour, 
and before they could get their vehicle across 
the tracks they were struck.” On this open- 
ing statement the trial court directed a ver- 
dict for the defendant, on the theory that 
the fact of ownership of the automobile 
in the wife, coupled with her presence in 
the car operated by her husband, was suff- 
cient, as a matter of law, to establish the 
husband’s agency; and that therefore any 
negligence of the husband was in law her 
negligence, under the rule of respondeat su- 
berior. The Ohio Court of Appeals reversed 
and remanded the case. “The negligence of 
a driver of an automobile cannot be imputed 
to the passenger even though the passenger 
is the owner of the car and the wife of the 
driver. Such passenger can only be held 
liable for the driver’s negligence when the 
relationship of principal and agent, or mas- 
ter and servant, exists, under the rule of 
respondeat superior. And in this connection 
it will be observed that the petition and open- 
ing statement specifically allege a relation- 
ship of non-agency. To state the rule 
conversely, a passenger in an automobile is 
not precluded from recovering against a neg- 
ligent third party unless such passenger’s 
negligence proximately contributes to her 


own injuries, or unless under the rule of 
respondeat superior, she becomes liable for 
the negligence of the driver which proxi- 
mately causes or contributes to the causing 
of the injury. The liability of a negligent 
third person under such circumstances must 
be governed by the rules applicable to the 
care required of a passenger for her own 
safety and to the rules applicable to the re- 
lationship of principal and agent or master 
and servant.” Reversed and remanded.— 
Strouse et al, Admrs., appellants v. The 
Baltimore & Ohio Rd. Co. Ohio Court of 
Appeals, Wayne County. October 31, 1944. 
24 CCH Avutomosite Cases 200. 


Marie S. Scaffter, Weimer & Miller, for appel- 
lants. 


Harrington, Huxley & Smith, Starn & Etling, 
for appellee, 


MICHIGAN REPUDIATES 
“IMPUTED NEGLIGENCE”! 


(MICHIGAN) 
@ Driver’s negligence imputed 
Contributory negligence of passenger 
Stare decisis 


The aged but discredited doctrine of “im- 
puted negligence” has made its last, and los- 
ing stand, in the state of Michigan. The 
Michigan Supreme Court in a revolutionary 
decision uproots the last vestige of the doc- 
trine, in the United States, and in so doing 
overthrows a line of Michigan precedents 
running back to 1872. Where the plaintiff 
brought suit for the wrongful death of his 
decedent, an automobile passenger, against 
the driver of another car, with which de- 
cedent’s car collided, the Michigan Court, in 
its decision of January 7, 1946, refused to im- 
pute to the passenger the contributory negli- 
gence of the driver, so as to bar recovery 
against the driver of the other car. The 
trial court had directed a verdict for the 
defendant on the theory that the contribu- 
tory negligence of the driver of plaintiff's 
decedent’s car was imputable to plaintiff’s 
decedent, as a passenger in the car. 

On the appeal, the State Bar of Michigan, 
and seven local bar association groups in 
the State filed briefs as amici curiae urging 
the Supreme Court to repudiate the imputed 
negligence doctrine, which rested on the in- 
secure foundation of an unsupported dictum 
in the case of Lake Shore & Michigan South- 
ern R. R. v. Miller, 25 Mich. 274, decided in 
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1872. The doctrine originated in England 
in 1849 in the leading case of Thorogood v. 
Bryan, 8 C. B. 115. However, the English 
courts themselves overruled the case, and it 
was soon repudiated by most of. the courts 
of this country; Michigan finally gives it the 
coup de grace. Says the brief of the State 
Bar of Michigan: “In the typical cases, there 
is presented, on the one hand, the plaintiff- 
passenger, wholly free of any negligence 
or wrong-doing. On the other hand, there 
is the tortfeasor whose negligence has 
brought harm to such passenger or contrib- 
uted to such harm. The injured party 
brings suit. The court must choose between 
them, the one innocent, the other guilty! 
Which is to be preferred? Must we con- 
tinue for all time to drag in this exploded 
and obsolete legal monstrosity with the sole 
result of throwing the loss on the innocent 
party? At the rock-bottom, the im- 
puted negligence doctrine is a denial of jus- 
tice as between parties litigant. Hence, the 
rule of stare decisis should not be invoked in 
its behalf to perpetuate it through the many 
years to come.” 


The Michigan Supreme Court agreed that 
stare decisis is not reason enough for per- 
petuating an outmoded doctrine. Said the 
Court: “Ever since 1872 we have adhered 
We have 


to the imputed negligence rule. 
recognized from time to time the changes 
brought about by the innovations of science 
and engineering, and we have carefully con- 
sidered at much length the implication of 
the rule, its application, and the effect of its 


abandonment. Asa result of our study and 
observation we are convinced that in the 
long run the application of the rule is more 
harmful than helpful and results in more in- 
justice than it prevents; and that we should 
not continue the invariable application of 
the so-called imputed negligence rule merely 
and solely on the ground that the injured 
person was a voluntary gratuitous passen- 
ger in an automobile, the driver of which 
was guilty of negligence which was a con- 
tributing proximate cause of an accident 
and injury to such passenger.” Judgment 
for defendant vacated and the cause re- 
manded.—Bricker, Admr., appellant v. Green, 
Admr. Michigan Supreme Court. Filed 
January 7, 1946. 24 CCH AvrtomosiLe 
Cases 277, 


Said M. Touma, S/Sgt. 102 Battalion, 3860th 
Unit, Camp Claiborne, La., Eugene F. Black, 


Michigan National Bank Bldg., Miles K. Bene. 
dict, Peoples Savings Bank Bidg., Port Huron, 
Mich., for plaintiff, appellant. 

Walsh, Walsh, O'Sullivan & Schlee, 
Michigan National Bank Bidg., 
Mich., for defendant, appellee. 
Amici Curiae: State Bar of Michigan by Joseph 
W. Planck, 1808 Olds Tower Blidg., Lansing 3, 
Mich., Frank H. Boos, Rowe A. Balmer, 2156 
Penobscot Bldg., Detroit 26, Mich., Dearborn 
Bar Association, Down River Bar Association, 
Hamtramck Bar Association, National Lawyers 
Guild, Detroit Chapter, Wolverine Bar Assocta- 
tion, Women Lawyers’ Association: of Michigan, 
Dean W. Kelley, 326 Mutual Bldg., Russell A, 
Searl, 1902 Olds Tower, Lansing, Mich. 
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Port Huron, 


NEW LAW IN NEW HAMPSHIRE 
RE UNLICENSED DRIVING 


(NEW HAMPSHIRE) 


® Unlicensed driver 
Causal connection with accident 
Statute construed 


The New Hampshire Supreme Court split 
3 to 2, on the effect of an amendment to 
a statute making it a misdemeanor for an 
unlicensed person to operate a motor vehicle 
on the highway. This statute, as interpreted 
in the early case of Johnson v. Railroad, 83 
N. H. 350, 364, was then held to mean that 
civil liability depended solely upon the 
driver’s possession or lack of a license, and 
the want of an operator’s license was “causal 
in the strictest sense” of any accident in 
which an unlicensed operator of a motor 
vehicle was involved. However, in 1937, 
the statute was amended to read: “. . . and 
if any person shall operate a motor vehicle 
in violation of this section such violation 
in any civil action shall be prima facie evi- 
dence of his unfitness to operate a motor 
vehicle.” Said the reviewing court: “This 
amendment, by fair implication, changed the 
basis of civil liability. Where liability 
theretofore had been based on driving with- 
out first obtaining a license, thenceforth, it 
was to be founded on unfitness to drive, and 
the failure to obtain a license became merely 
rebuttable evidence of such unfitness. . . . 
From that time the want of a license, in 
civil actions like the present one, could have 
no other effect. Being deprived of effect, 
want of a license cannot be “causal in the 
strictest sense” or any other sense, civilly, 
except as prima facie evidence of unfitness. 
Those words ‘prima facie’ emphasize the 
legislative intention to get away from the 
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rigidity of the rule in the Johnson case and 
to substitute factual considerations for con- 
clusions of law. In our opinion it 
much better harmonizes with the historical 
background and context of the amendment 
to say that the Legislature intended that 
unfitness to drive, when found after free 
inquiry as to all relevant evidence, should 
have legal significance in cases where one 
drives without first obtaining a license only 
if, like negligence or other faults generally, 
it appears to be factually causal in whole 
or in part.” In view of all this the Supreme 
Court sustained an exception to an instruc- 
tion on the statute, on the ground that the 
instruction did not require the driver’s un- 
fitness to drive to be causal, i. e., the cause 
of the accident. The driver of the car in 
which the plaintiffs were riding was a girl, 
twenty years of age, but not licensed to 
drive; she collided with the defendant’s truck 
while attempting to pass it. Sustaining the 
exception to the instruction, the Court 
granted a new trial. Two judges of the 
Supreme Court dissented, being of the opin- 
ion that the amendment only affected the 
proof required of unfitness, and not the 
“causal” nature of the act of driving without 
a license; i. e., if the unlicensed operator 
is found fit to operate a motor vehicle, his 
failure to have a license is immaterial. But 
if he is found unfit in this respect (or does 
not rebut the presumption of unfitness), his 
lack of a license is material, causal, and the 
tule of the Johnson case applies —Mandell 
et al. v. Dodge-Freedman Poultry Com- 
pany. New Hampshire Supreme Court. 
January 3, 1946. 24 CCH AUTOMOBILE CASEs 
365. 

J, Morton Rosenblum, Robert W. Upton, for 
plaintiffs. 


Sheehan & Phinney, Arthur A, Greene, Jr., for 
defendant. 


PERVERSE VERDICT 
OF A PERVERSE JURY 


(WISCONSIN) 


e Failure to award damages 
Left turn of preceding vehicle 
Award of new trial 


Here was a jury with a mind of its own. 
Though they found the defendant negligent 
as to lookout, deviating from his proper 
traffic lane, and making an improper turn 


to the left, they said in their verdict that 
he had properly signalled for a turn, im- 
proper turn though it might be. They 
found that the driver of the plaintiff's car 
and his wife and daughter, passengers, were 
guilty of no negligence. As to damages, 
they answered the court’s questions that the 
damages of the plaintiff, owner and driver 
of the car, amounted to $887.30. They 
answered that future doctor bills and hos- 
pital bills for this driver’s wife and daughter 
would be $150, but added this advice and 
caution: “To be paid only if the operation 
is necessary and performed within 90 days.” 
In spite of their answers to the court’s 
questions, their verdict awarded no damages 
to the plaintiff-driver and his wife, but 
awarded $50 to the daughter. Plaintiff-wife’s 
injuries consisted of numerous bruises, cuts 
on her knees and forehead, torn ligaments 
in her left ankle and foot, and an injured 
knee. Prior to the accident she served 
as cook in her husband’s restaurant and was 
unable to do any work for six weeks after 
the accident, and then could only work for 
a few hours a day. Her knee continued to 
bother her up to the time of trial. The 
daughter received cuts and bruises on her 
limbs, and a hip bruise, together with a 
spine injury, which she claimed causes her 
constant pain. In ordering a new trial 
the trial judge said: “In these actions the 
jury apparently was not satisfied with the 
form of the verdict submitted by the court 
so they made a verdict of their own. They 
disregarded the instructions of the court in 
answering questions 6, 7, and 8. The an- 
swers made to these questions and the new 
matter written into them by the jury makes 
the verdict perverse and it cannot be al- 
lowed to stand.” 


Plaintiffs appealed from the order granting 
a new trial, contending that the verdict 
should stand, but that the damages should 
be increased to the least amount that an 
unprejudiced jury could award, which would 
be $500 to the wife and $750 to the daughter. 
Said the Wiseonsin Supreme Court, in af- 
firming the grant of a new trial: “The 
granting of a new trial is a highly discre- 
tionary order, and unless it clearly appears 
there was an abuse of judicial discretion this 
court will not disturb it. The court 
very properly stated that the jury disre- 
garded the instructions of the court in 
answering questions 6, 7, and 8, which refer 
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to the damages suffered by plaintiffs by 
reason of this accident. Carl Wollangk 
operated an oil station and restaurant, and 
testified that he was required to close one 
part of the business part time and could only 
partially carry on the restaurant business 
by reason of the loss of the services of his 
wife during the time she was recovering 
from her injuries. The evidence indicated 
a loss of profits in the business, whatever 
amount it may be, but the jury’s answer 
to question 6 (c), as to loss of profits in 
business by Carl Wollangk was ‘None’; and 
in disallowing any damages to Sadie 
Wollangk for the injuries which she suffered 
and in allowing $50 to Jean Wollangk for 
her injuries, hereinbefore described, the jury 
wholly disregarded the instructions of the 
court and the undisputed evidence. It is 
argued by appellants that while the damages 
award to plaintiffs in the special verdict are 
palpably and grossly inadequate, this can 
be corrected by the trial court allowing the 
least amount that an unprejudiced jury 
could award . Where a jury has been 
misled by either passion, prejudice or ignor- 
ance, a new trial should be granted .. . It 
is considered the verdict was perverse, as 
found by the trial court, and the elements 
of passion, prejudice and bias may have 
entered into and probably did affect, the 
decision of other questions in the case, 
warranting the granting of a new trial 
absolutely.” Order granting a new trial af- 
firmed.—Wollangk, appellant v. Jurgella. 
Wisconsin Supreme Court. Filed January 
8, 1946. 24 CCH AutTomosite CAsEs 367. 
Genrich & Genrich, Wausau, Wis., for appel- 
lants. 


Atwell & Atwell, Stevens Point, Wis., for re- 
spondent. 


U. S. PAYMENTS TO INJURED CCC 
ENROLLEE ARE GRATUITIES 


(IOWA) 
© Hospital, medical, compensation pay- 
ments 
Government's claim against tortfeasor 
U. S. Employees Compensation Act 


Is the United States entitled to recover 
from a tortfeasor for the medical expense 
incurred and the compensation paid to an 
injured Civilian Conservation Corps enrollee 
for the time he is incapacitated? Ordi- 


narily, under the provisions of the U. §. 
Employees’ Compensation Act, the govern- 
ment is entitled to do so; but here the goy- 
ernment did not follow the provisions of 
the act, but claimed a common law right to 
reimbursement. While he was absent from 
his camp on leave, a CCC enrollee was in- 
jured in an accident with the tortfeasor’s 
automobile. He was disabled for 337 days, 
during which time the United States paid 
him $337 as compensation and incurred 
$1,252.50 hospitalization charges, together 
with $37.75 hospitalization charges in a 
private hospital. In their defense the de- 
fendants pleaded that they had settled the 
claim of the enrollee and his parents, that 
the representatives of the government and 
officers having charge of the matter knew 
and were fully advised of the negotiations 
for settlement, and that defendants were 
advised that the United States claimed only 
the sum of $37.75 paid for the emergency 
care of the enrollee, which amount defend- 
ants offered to pay. The trial court dis- 
missed the action on the ground that the 
complaint did not state sufficient facts to en- 
title plaintiff to any relief, dnd that there 
was no privity between the United States 
and defendants as to the asserted claims. 


Injuries to employees of the Government 
are covered by the terms of the U. S. Em- 
ployees’ Compensation Act, and under it 
the United States is given a right to protect 
itself as against the tortfeasor, for any pay- 
ments made to an injured. “This statute 
quite fully and definitely prescribes the pro- 
cedure in the event the United States wishes 
to protect itself for expenditures made on 
behalf of the enrollee where a third party 
may be liable in damages to such enrollee for 
traumatic injury.” Referring to Section 777, 
Title 5, U. S. C. A. the Court said: “Under 
this section the United States could recover 
compensation paid in cases where, as in the 
instant case, there was a settlement. It 
does not affirmatively appear from the 
record whether or not the plaintiff required 
any payment by Ward [the enrollee] from 
the settlement made with the defendants, 
but manifestly it could have required him to 
recoup it for the expenditures which it is 
seeking to recover from defendants. As has 
been observed, Ward, in whom the cause 
of action vested, made a full and complete 
settlement of every type of claim grow- 
ing out of his injuries. Assuming that de- 
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fendants’ negligence caused Ward’s injuries, 
he could have sued them and recovered for 
damages, including costs of hospitalization 
and medical services and for loss of time. 
True, the United States could have required 
him to assign the cause of action, or might 
have required him to bring it in his own 
name for the benefit of himself and the 
United States. This, however, it did not 
do, but permitted him to recover damages in 
his own right. In such circumstances, it 
would seem reasonable to assume that the 
United States had given him these benefits 
as a gratuity.” The Court held that the 
case of United States v. Standard Oil Co., 
60 F. Supp. 807, 22 CCH AuTOMOBILE CASES 
1080, was distinguishable on the facts. Judg- 
ment for the defendant was affrmed.— 
United States of America, appellant v. Klein 
et al. United States Circuit Court of Ap- 
peals, Eighth Circuit. January 10, 1946. 24 
CCH AuTOMOBILE CAsEs 335. 

Paul A, Sweeney, Dept. of Justice, Francis M. 
Shea, Asst. Atty. Gen., Maurice F. Donegan, 
U. S, Atty., William R. Sheridan, Asst. U. S. 
Atty., Cloid I. Level, Asst. U. S. Atty., George 


F, Foley, John F. Wolf, Dept. of Justice, for 
appellant. 


Neill Garrett, Gibson, Stewart & Garrett, Ben 
J, Gibson, for appellees. 


VILLAGE STREET COMMISSIONER: 
“EMPLOYEE” OR “OFFICER” ? 


(OHIO) 


© Coverage of liability policy 
Exclusion of injury of one employee 
by another 
Policy construed 


Running over the street commissioner 
would seem to be the wrong way for the 
driver of the village dump-truck to rise in 
the world. Grafmiller, an employee of the 
village of Plymouth, in operating his truck 
at the municipal dump, ran over and in- 
jured Moore, the village street commis- 
sioner. Moore later died of his injuries, and 
his widow, as administratrix, brought suit 
against Grafmiller, for causing the wrongful 
death of her decedent. Pending that action, 
the Home Indemnity, insurer of the village 
of Plymouth under a public liability policy 
brought the present action for a declaratory 
judgment, asking a declaration that it was 
not obligated to defend Grafmiller in the 
original suit or to pay any judgment in case 


one should be rendered therein against him. 
Grafmiller, the Village, and Moore’s admin- 
istratrix were all made parties defendant. 
The theory of the insurer’s contention (that 
it was not required to defend the suit against 
Grafmiller) was that, while the term “in- 
sured”, covered any person using the truck 
with the permission of the village, the named 
insured, the term did not include any em- 
ployee, with respect to action against said 
employee for causing death or injury of 
another employee of the village, in the 
course of employment. It was admitted that 
both Grafmiller and Moore were in the 
course of their employment at the time of 
the accident. In order to avoid the exclu- 
sion, defendants in the present action con- 
tended that Moore was not an employee of 
the village, but an “officer,” and so not sub- 
ject to the exclusion. It was not denied 
that the street commissioner was excluded 
from coverage under the workmen’s com- 
pensation law. The trial court held for the 
defendants; the Court of Appeals reversed; 
and, finally, the Ohio Supreme Court af- 
firmed the trial court and reversed the 
Court of Appeals. 


“ 


; was it within the contemplation 
of the parties to exclude Moore from such 
coverage on the ground that he was an em- 
ployee of the insured, when at the same time 
he was excluded from coverage under the 
workmen’s compensation law because he 
was not an employee of the same insured? 
In our opinion, from the language used in 
the policy, such result was not within the 
contemplation of the parties. This is in- 
dicated by the fact that while a domestic 
employee, under the statute, is excluded 
from workmen’s compensation coverage, 
such domestic employee under an exception 
in the policy, was specifically included 
within its coverage. In other words, the 
scheme of coverage indicated that the in- 
sured was seeking to secure, and the in- 
surer was agreeing to give, coverage to the 
village as to all persons who might suffer 
injury or death by the negligent operation 
of the truck other than those who, as em- 
ployees, were covered by the workmen’s 
compensation law. Nothing but a clear and 
unambiguous expression in an exception 
clause, amounting to a necessity for it, will 
justify a court in holding it utterly incon- 
sistent with the preceding general coverage 
clauses We are of the opinion that 
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Moore was not an ‘employee’ of the village 
of Plymouth as that term was used in the 
insurance policy and since Grafmiller, the 
defendant in the action brought by Moore’s 
personal representative, was operating the 
truck with the consent of the insured, he 
enjoys coverage under the policy and is en- 
titled to defense by the insurer in the action 
against him.”—The Home Indemnity Co., 
New York v. Village of Plymouth et al., 
Moore, Admx., appellant. Ohio Supreme 
Court. December 12, 1945. 24 CCH Aurto- 
MOBILE CASES 196. 


C. W. Chorpening, Donald Akers, for appellant. 
Henkel & Gongwer, for appellee. 


WHOSE BLOOD WAS TESTED 
FOR INTOXICATION ? 


(OREGON) 
© Driving while intoxicated 


Says a recent authoritative article on the 
subject of medical tests to determine in- 
toxication: “The blood and urine test to 
determine intoxication has reached a stage 
of scientific development and _ reliability 
where it may serve a most useful purpose in 
assisting courts and juries to discover the 
truth in cases in which intoxication is an 
issue.” Quoting this authority the Oregon 
Supreme Court agrees, but points out that 
in the case appealed, there had been no 
identification of the specimen of blood ex- 
amined (and found to contain alcohol in 
intoxicating amounts) as having been taken 
from the defendant Moyer. The plaintiff 
sued to recover for the death of her hus- 
band, killed in an automobile collision with 
the automobile driven by Moyer. Plaintiff 
alleged that Moyer’s car came onto the 
left side of the road, and struck the car 
in which her husband was driving. The 
plaintiff had judgment below, and the appeal 
challenged the admissibility of the evidence 
that a blood test had been made, which in- 
dicated that the defendant had been intoxi- 
cated at the time of the accident. The main 


point of objection was that there was no 
evidence that showed that the specimen ex- 
amined was taken from the defendant. Said 
the Court: “Before Captain Porro’s testi- 
mony as to the result of the blood test could 
be received, it was, of course, essential to 
show by competent evidence that the blood 
analyzed was taken from the defendant 
Kenneth John Moyer. We assume from the 
affirmative answer to the question. ‘It is 
your duty to make the test and give a re- 
port on it?’ that it was Captain Porro who 
made the test. But there is nothing to show 
that he had any knowledge, unless it was 
gained from the hospital records, that a 
sample of Moyer’s blood had been taken or 
that it was Moyer’s blood which he an- 
alyzed; there is no evidence whatever as to 
the identity of the blood which the witness 
analyzed. Clearly, therefore, his testimony 
respecting the result of the test was pure 
hearsay so far as the defendants were con- 
cerned. It is not aided at all by the fact that 
he had the hospital records with him on the 
stand and referred to them, because, 
although the records were, as he said, com- 
pleted under his supervision, obviously they 
could not be used to refresh his memory 
respecting facts which had never been 
otherwise within his knowledge. . . . In 
view, however, of another trial, we deem 
it proper to say that under the ‘Uniform 
Business Records as Evidence Act’ (Ch. 414, 
Oregon Laws 1941), the hospital records 
themselves would be competent evidence, if 
relevant to the controversy, and if compli- 
ance with the conditions of the statute were 
shown. But we intimate no opinion 
as to whether a hospital record, without 
more, will suffice to establish the identity 
of blood tested.” Reversed and remanded. 
Natwick, Admx. v. Moyer et ux., appellants. 
Oregon Supreme Court. En Banc. Decem- 
ber 4, 1945. 24 CCH AuToMmoBILE Cases 287. 
Charles W. Reames, Medford, Ore., for appel- 
lants. 


Gus Newbury, Don R. Newbury, Medford, Ore., 
for respondent. 
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Lay that Pistol Down, Babe! 


The Missouri conservation commission has reported that 96 gun accidents took 


place in Missouri in 1945, resulting in the death of 34 persons. 


58% of the 


mishaps were classed as hunting accidents; 38% of the total took place in the 
home; the remaining 4% occurred in vehicles. Fourteen of the accidents occurred 
while guns were being loaded, unloaded or cleaned. 
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CAN A JURY UNDERSTAND THE 
“CO-INSURANCE” CLAUSE? 


(TEXAS) 
e Co-insurance clause 
“Distribution average” clause 
Instruction on co-insurance 


A jury’s general verdict is a wondrous 
inscrutable thing; no one knows whence 
or why it comes. The appellant insurer 
complained that the case had been sub- 
mitted to the jury for its general verdict, 
instead of being submitted to the jury for 
their answers to specific questions. And 
though the latter procedure would probably 
make the outcome less of a lottery, the trial 
court was held to be within his rights in 
submitting the case for a general verdict. 
“Each side had its ideas about what the 
questions should be, but neither objected 
toa special verdict under Rule of Civil Pro- 
cedure 49. The judge however refused to 
submit the issues on questions, and charged 
the jury on all the issues, leaving the jury 
to make a general verdict. A jury trial 
normally contemplates a general verdict. 
This case might well, especially as no one 
objected, have been dealt with under Rule 
49. But the rule is permissive, not manda- 
tory.” Further objection was made by the 
appellant to the court’s charge respecting 
the coinsurance clause as follows: “The 


larger the value of the property, you see 
therefore gentlemen, the smaller is the re- 
covery of the insured under this first clause 
that I read.” The reviewing court refused 
to disapprove. “This effect was adverted to 
again later in the charge in stating the con- 
tentions of the parties. The objection was 
that it tended to prejudice the jury to say 
that the insurer was trying to keep the value 
up, to diminish the recovery. That was 
exactly what the insurer was contending for 
and that would be the effect of the coinsur- 
ance clause in the case. There was no error 
in telling the jury.” Furthermore, there was 
no error in the admission of opinion evi- 
dence as to the “fair market value” of the 
insured plant, at the time that it was de- 
stroyed by fire. The liability of the insurer 
was limited by the policy to the “actual cash 
value of the property at the time of the loss, 
etc.” There was no regular market value 
for such plants. “The witnesses did not say 
there was, but only that they knew of some 
sales. They were really testifying to their 
opinion of the cash value.” All of this 
testimony was admissible to aid the jury in 
determining the “actual cash value.” 


The policy was for $26,800 on the plain- 
tiff’s gasoline refining plant. The coinsur- 
ance required that the insured maintain 
contributing insurance on each item of prop- 
erty insured of not less than 90 percent of 
the actual cash value thereof, or on failure 
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to do so to become an insurer to the extent 
of the deficit. A distribution of average clause, 
made the insurance to attach on “each sep- 
arate building, compartment, structure, 
platform, yard, car or item” in such propor- 
tion as the value of each bore to the ag- 
gregate value of the subject insured. The 
insurer contended that at the date of the 
fire, December 30, 1943, by reason of war 
conditions, the value of the plant had risen 
to over $96,000, and there being no other 
insurance taken, the plaintiff was coinsurer 
for over two-thirds of the loss; and that 
when the values were properly distributed 
over the several separate items destroyed 
and not destroyed, its own liability would 
not exceed $3,500. The jury found a general 
verdict for the plaintiff, for $15,000. Judg- 
ment on the verdict was affirmed by the 
reviewing court’s decision—Home Insur- 
ance Company of New York, appellant v. 
The Tydal Company et al. United States 
Circuit Court of Appeals, Fifth Circuit. De- 
cember 19, 1945. 6 CCH Fire Anp CASUALTY 
CasEs 1. 


FRAUDULENT CLAIM OF JEWELRY 
ROBBERY 


(CALIFORNIA) 
@ False claim of insured 
Recovery by insurer 
Fraud or conspiracy? 


When an insurer recovers from the in- 
sured—that’s news! The plaintiff insured 
Sydney Williams, and his wife, Elizabeth, 
against loss by robbery of certain jewelry. 
Thereafter the insured persons, claiming 
that the jewelry had been taken from them 
in a holdup, presented a proof of loss and 
were paid the amount claimed. Subse- 
quently the insurer sued to recover on the 
ground that the claim of loss was false and 
fraudulent in that, in fact, no robbery had 
occurred. The wife, Elizabeth Williams, 
admitted the allegations of the complaint 
and on the trial testified for the insurer. 
The trial resulted in a judgment for the 
plaintiff insurer for the amount paid on the 
claim. “Appellant contends that the suit 
is predicated on a charge of conspiracy, 
hence, he says, recovery can not properly be 
predicated on the uncorroborated testimony 
of the accomplice, namely, the wife. The 
contention has several answers, of which 
we shall mention but two. In the first place, 


the gravamen of the action is fraud, not 
conspiracy. Secondly, assuming for 
any reason that corroboration of the wife’s 
testimony was necessary, there was ample 
corroboration.” Judgment for the insurer 
was affirmed.—Williams, appellant v. The 
Continental Insurance Company of New 
Work. United States Circuit Court of Ap- 
peals, Ninth Circuit. January 7, 1946, 
6 CCH Fire ANp CASUALTY CASEs 6. 

George Penney, Jean Wunderlich, Los Angeles, 
Cal., for appellant. 


W, W. Hindman, E, Eugene Davis, Huntington 
P. Bledsoe, Hindman & Davis, Los Angeles, 
Cal., for appellee. 


17 ROOM HOUSE “DESIGNED” FOR 
A FAMILY OF TWO? 


(MASSACHUS2TTS) 
@ Fire insurance policy 
“Designed” construed 
Mortgagee and mortgagor sue 


The old song went like this: “A little room 
or two, will more than do, for just a man 
and wife.” And a seventeen-room house 
isn’t exactly cozy, for a family of two to 
occupy for dwelling purposes. The policy 
of insurance covering the building provided 
coverage “On the frame building while used 


for dwelling purposes only and designed for 
occupancy by not more than one families. 


[sic].” At the time of the fire loss, the 
building was occupied by the plaintiff and 
her husband “as a home dwelling and for no 
other purpose.” This the defendant-insurer 
concedes; but it urges that the building 
was unwarrantably found to be _ one 
“designed for occupancy by not more than 
one” family. The structure was a long 
frame building set alongside the main road 
to Taunton about a mile from a race track, 
and had “two or two and one half stories.” 
The main building was thirty-three feet 
by twenty-four feet, and was adjoined by 
an ell twenty-eight feet by sixty feet. On 
the first floor of the main building were a 
large living room connected by an arch 
door with a back parlor; a bedroom, for- 
merly used as a dining room; a bathroom; 
and a kitchen. On the second floor were 
two bedrooms and a bathroom. On the first 
floor of the ell was a room “as large as 
two regular parlors” which was once used 
as a restaurant and “dine and dance place”, 
but was utilized by the owner as a play or 
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card room for parties when relatives and 
friends came for entertainment without 
charge. On the second floor were eight 
small bedrooms. This would give the plain- 
tiff and her husband nine bedrooms between 
them, according to the insurer’s tally. 
Obviously (said the insurer) this was no 
building, “designed for occupancy by one 
family.” 


Let the Massachusetts Supreme Judicial 
Court take it from there: “The crux of the 
question is the meaning to be attributed to 
the word ‘designed.’ We have been referred 
to no case and have found none which is 
particularly helpful in its interpretation. 
The language signifies a building archi- 
tecturally designed and constructed pri- 
marily for occupancy by one family. The 
word ‘while’ is doubtless to be understood 
before the word ‘designed’, but then the 
phrase merely means that the building must 
continue to be of the character specified. 
Thus construing the contract, it is our opin- 
ion that the judge rightly permitted the 
jury to find whether the building came 
within its terms.” Accordingly, the high 
court affirmed the judgments in favor of 
the plaintiffs, mortgagee and mortgagor— 
judgment for the former for the loss and 
damage to the real estate, and for the latter 
for the personal property loss.—Bedrosian 
v. The Eureka-Security Fire and Marine 
Insurance Company. Massachusetts Su- 
preme Judicial Court. Suffolk. November 
28,1945. 6 CCH Fire anp CASUALTY Cases 3. 


G. B. Rowell, T. A, Scriven, for plaintiffs. 
C. W. O’Brien, for defendant. 


SECOND THOUGHTS ON “FOR 
ACCOUNT OF WHOM IT MAY 
CONCERN” 


(WEST VIRGINIA) 
© Grantor’s claim of reverter 
Cessation of use of property 
Who is entitled to policy proceeds? 


Automatic jurisprudence looks not beyond 
the operative phrase, and from it infers an 
inexorable result that must follow from the 
phrase’s proper magic. In 1924 the Colliery 
Company conveyed to the Board of Edu- 
cation a tract of land without consideration 
other than a covenant by the grantee that 
the property would be used solely for school 
purposes. The grant provided for auto- 


matic reversion of title to the grantor in 
the event the property was no longer used 
for school purposes. The Board of Educa- 
tion erected high school buildings on the 
premises, and took out a blanket fire policy 
covering all buildings and structures of every 
kind existing or to be erected on the prop- 
erty. The policy defined the term “assured” 
as “The Board of Education of the County 
of Raleigh as is now or may hereafter be 
constituted for account of whom it may 
concern.” The high school buildings were 
totally destroyed by fire in January, 1944. 
Following the fire the Board of Education 
decided not to rebuild on the old site. 
Therefore, under the terms of the grant, the 
property reverted to the grantor. There- 
upon, both the Colliery and the Board of 
Education claim the proceeds of the fire 
policy. The insurer filed the present inter- 
pleader action to determine who was en- 
titled to the policy proceeds. The trial 
court decreed that the Colliery was entitled 
to the insurance proceeds; the Board ap- 
pealed. 

The position of the Collieries in support of 
the judgment was that “it has not only ac- 
quired full title to the land by reversion, 
but also full title to the proceeds of the 
insurance policies in place of the building 
that was burned. Reliance is placed upon 
the well known rule that the owner of a 
reversion in land is entitled upon the ex- 
piration of the preceding estate to the per- 
manent fixtures and improvements placed 
thereon during the term and at the expense 
of the preceding estate, and it is contended 
that since the school building has been 
destroyed, the Collieries is entitled to the 
insurance money in its place and stead. . . . 
This contention is further supported by 
reference to the phrase in the policy which 
designates the insured, as the Board of 
Education of the County of Raleigh, as is 
now or may hereafter be constituted, ‘for 
account of whom it may concern’, placing 
special emphasis on the phrase last quoted; 
and it is claimed that under the decisions 
this language must be construed to mean 
that the property was insured for the benefit 
of the Board of Education and every other 
person holding an interest therein, and since 
the property has been abandoned by the 
Board of Education for school purposes, 
the whole proceeds of the policy belong and 
must be paid to the Collieries to which, 
under the deed, the land now reverts.” 
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“We do not think that the cited decisions 
require the conclusion for which the Col- 
lieries contend. An insurance policy is a 
contract of indemnity and its nature and 
effect is to indemnify the insured against 
loss and not another who is not a party to 
the contract. It is generally held that such 
other party has no lawful claim upon the 
amount realized by the insured under the 
contract. When this rule is applied to a 
policy covering property held and insured 
by a life tenant in his own name for his 
own benefit, who has paid the premiums 
thereon, it is generally held, in the absence 
of a fiduciary relationship or an agreement 
between him and the remainderman, that the 
life tenant is entitled to the projects of the 
insurance upon a loss; and the fact that the 
insurance was placed for the whole value of 
the fee is not generally regarded as affecting 
the right of the life tenant to the whole 
amount of the proceeds of the policy . 

We do not find any special circumstances 
in the pending case which take it out of the 
general rule. There was no fiduciary rela- 
tionship and no agreement between the par- 
ties which imposed any liability upon the 
Board of Education to insure the school 
building for the benefit of the Collieries, or 
to account to it for the insurance money. 
The Collieries rely principally upon the 
phrase ‘for account of whom it may concern’, 
incorporated in the designation of the in- 


sured, as indicating an intent to protect the 
reversionary interest. This phrase has been 
frequently used to prevent the invalidation 
of policies of insurance through change of 
ownership or defect in the title of the in- 
sured. But the mere insertion of the phrase 
in a policy does not require the payment 
of the proceeds in case of loss to one whom 
the insured had no intention to cover . 
There was and could have been no intention 
on the part of the Board of Education to 
protect the Collieries when it insured the 
school building in question. It was acting 
to safeguard the public interest so that in 
case of the loss of the building, means to 
rebuild it would be available. The phrase, 
‘for account of whom it may concern’, was 
doubtless used in the policy to make doubly 
certain that in case of loss the proceeds of 
insurance would be payable to the public 
authorities charged with the maintenance of 
the schools, whoever they might be and by 
whatever name they might then be known.” 
Judgment reversed with direction to enter 
judgment for the Board of Education.—The 
Board of Education of the County of 
Raleigh, West Virginia, appellant v. Wind- 
ing Gulf Collieries. United States Circuit 
Court of Appeals, Fourth Circuit. Decem- 
ber 12, 1945. 5 CCH Fire Anp CASUALTY 
CASEs 689. 


Clay S. Crouse, Grover C. Trail, for appellant. 
J. W. Maxwell, Floyd M, Sayre, for appellee. 
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The Circuit Court of Sangamon County, Illinois, in an opinion rendered January 
30, 1946 has held the Illinois tax upon foreign insurers (Sections 409-413 of the 
Illinois Insurance Code) unconstitutional and void, as a burden on interstate 
commerce. Said the Court: “Whether Section 409 of the Illinois Insurance Code 
places a burden on interstate commerce under the circumstances which obtain 
here is not debatable. There is no off-setting tax; there is no question of intra- 
state tax. It is purely and simply an unadulterated tax on interstate commerce— 
two percent of its gross premiums. The discrimination is just as certain as the 
tax.”—The Columbian National Life Insurance Company v, N. P. Parkinson, Director 
of Insurance. 11 CCH Life Cases 427. 


“Well, It’s About Time!” 


The Chicago Journal of Commerce reports this news item from St. Paul, with 
the comment, as above: “Licensing of deceased persons as insurance agents 
will be stopped under a new regulation issued by the Minnesota Insurance 
Department.” 
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AERIAL “SERVICE, TRAVEL OR FLIGHT” 
EXCLUSION VIOLATES MINNESOTA 
STATUTE 


(MINNESOTA) 


e Limitation of liability to reserve 
Validity of rider 
Statutory requirements 


If the insurer here had limited the language 
of the policy to the actual aerial occupa- 
tional hazard which eventually resulted in 
the death of the insured, it would have 
limited its liability to the amount of the 
policy reserve plus dividends. But the 
aviation exclusion clause that it used was 
broader than a mere occupational hazard 
exclusion, such as the Minnesota statutes 
permitted, and encompassed “service, travel 
or flight in any species of air-craft”. The 
insured was an airline pilot. His aircraft 
crashed, causing him injuries from which he 
later died, The insured defended under the 
aviation exclusion clause; the insured’s bene- 
ficiary contended that the clause was void 
because in violation of the Minnesota stat- 
utes, which countenanced as the only per- 
missible exception to full face liability, the 
issuance of a special form of policy reducing 


the company’s liability on the life of a person 
employed in an occupation classed by the 
company as “extra hazardous.” Plaintiff 
conceded that, had defendant limited its 
exception to death occurring from service 
as an aircraft pilot, which was classed by 
defendant as extra hazardous employment, 
the clause would be valid. However, de- 
fendant did not limit its exception to death 
from service as an airplane pilot, but ex- 
tended it to travel or flight. Said the Court: 
“The company had classified such employ- 
ment as extra-hazardous. However, it did 
not limit its exception to death from service 
as an airplane pilot but extended it to travel 
or flight. The result is that had insured 
met his death while riding as a fare-paying 
passenger in a licensed commercial aircraft 
provided by an incorporated common car- 
rier for passenger service and while such 
aircraft was operated by a licensed transport 
pilot and flying in a regular civil airway 
between definitely established airports, there 
would have been full coverage. But if he 
had met death while riding as a pas- 
senger in a chartered plane, or while pilot- 
ing or riding as a passenger in his own 
plane, or as a pilot or passenger of any air- 
craft where he was not being paid for 
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services as an employee or paying for his 
transportation, or if he was riding as a fare- 
paying passenger in an unlicensed com- 
mercial aircraft, or if licensed, while such 
aircraft was operated by an _ unlicensed 
transport pilot, or if not operated in a regular 
civil airway between definitely established 
airports, or probably in some other situa- 
tion not here enumerated, the policy would 
be avoided, except as to an amount equal 
to the reserve on the policy, less any in- 
debtedness thereon. There are thus many 
circumstances under which he could have 
met his death in flight, in addition to the one 
where he could have been killed in service 
as an aircraft pilot Defendant, by 
inserting the words ‘travel or flight’ in the 
endorsement, limited its liability far beyond 
mere service.” The Court further held that 
the provision for “travel or flight” was not 
separable, so as to leave the exclusion as 
to “service” in force and effect. “The rider 
was issued in violation of a legislative act 
which specifies the provisions which must 
be contained in a policy of life insurance. 
It therefore offended the public policy of 
this state. In our view, the whole rider 
or endorsement is tainted with illegality and 
void.” The trial court had allowed the 
plaintiff only the reserve value of the policy. 
This judgment was reversed and judgment 
ordered for the plaintiff for the face value 
of the policy.—Shank, appellant v. Fidelity 
Mutual Life Ins. Co. Minnesota Supreme 
Court. Filed December 28, 1945. 11 CCH 
Lire Cases 302. 

Geoffrey P. Mahoney, 2120 Rand Tower, Berg- 


mann Richards, 1430 Rand Tower, Minneapolis 
2, Minn., for appellant. 


Faegre & Benson, Raymond Scallen, 1260 N. W. 
Bank Bldg., Minneapolis 2, Minn., for respond- 
ent. 


ALL “WAR” DOES NOT INVOLVE 
-WAR_HAZARD™ 


(SOUTH CAROLINA) 


@ Military service exclusions 
Double indemnity 
Soldier-motorist killed on leave 


Here is a war-clause decision that injects 
an element of novelty into the hackneyed 
quarrel, as to whether “status” or “causa- 
tion” should govern double indemnity pay- 
ments. The insured was inducted into the 
United States Army, January 2, 1944, and 
remained in training at army camps within 


the continental United States until he was 
accidentally killed in an automobile col- 
lision September 14, 1944. During his army 
service the insured paid three quarterly 
premiums on the policy as they respectively 
fell due in February, May and August, 1944, 
These premiums were paid to the defend- 
ant’s authorized agent at Honea Path,.S. C,, 
[insured’s home town] who knew the in- 
sured and knew he had been previously 
inducted into the army. No offer was made 
to return these premiums until after the 
death of the insured and until after the 
beneficiary had employed counsel to collect 
the insurance. On the day of his death the 
insured was away from his post of duty and 
he was in the discharge of no service- 
connected duty. He was away from his 
military post on a pass or leave of absence, 
He was riding in his own private auto- 
mobile along a public highway in the State 
of Virginia when his automobile acci- 
dentally collided with a truck. As a result 
of serious injuries sustained in the collision 
death ensued. The insurer denied liability 
because of the exclusions contained in the 
double indemnity clause. The first was as 
follows: “Death resulting directly or in- 
directly, wholly or partially from any of 
the following, is a risk not assumed under 
this Additional Indemnity Provision: .. . 
war . .’ The other provision was that: 
“This Additional Indemnity Provision shall 
forthwith terminate and the payment of 
the additional premium therefor shall cease 
either If the insurer shall engage 
in Military or Naval Service involving war 
hazard or any other service involving war 
hazard, either outside or within the United 
States... 


The Court, in granting plaintiff's motion 
for judgment on the pleadings, said: “The 
use of the phrase ‘engage in Military or 
Naval Service involving war hazard’ in the 
cited clause of the policy makes it quite 
evident that it was not intended that mere 
military service, even in time of war, should 
terminate the policy. Something more than 
mere military service in time of war was 
required. The military service had to be 
war hazard, a character of danger, not to 
be expected in civilian life. The parties 
themselves evidently did not regard the 
policy terminated by the mere fact of the 
insured’s entry into the military service since 
the insurer demanded and the insured paid 
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three successive premiums on the policy 
after that status was created and known 
to both of them.” And the parties to the 
insurance contract well may have regarded 
the policy as continuing in force after the 
jnsured’s induction into the military service 
in view of the numerous decisions in South 
Carolina that causation and not status is 
controlling in the construction of military 
exclusion clauses. “The misfortune that 
overtook the insured was in no way brought 
about by war. His travelling along a public 
highway in his own automobile, about his 
own private business or pleasure, was not 
even an incident of war. War had noth- 
ing to do with the collision; no act of an 
enemy contributed even remotely to the in- 
sured’s death, nor was he at the time of his 
death engaged in an act in preparation for 
war. What the insured was doing at the 
time of his fatal injuries was entirely civilian 
in character; he was doing what most 
civilians do every day. . . . Another reason 
of equal force may be added. It is well 
known that all insurance premiums are 
based on the risks assumed by the insurer. 
In the instant case the insurer collected full 
premium for the risks assumed by it, while 
such risks, during the time the insured was 
in the army, may have been less than the 
risks of civil life. While in the army the 
insured was covered only during the time 
there were no war hazards, while the pre- 
miums were based upon full time coverage. 
It is not inconceivable that the defendant 
had this in mind when it accepted and re- 
tained the premiums which it demanded of 
the insured . . . Since South Carolina law 
is controlling in this case (Erie R. Co. v. 
Tompkins, 304 U. S. 64) it is inevitable that 
the plaintiff’s motion for judgment should 
be granted.” Judgment for plaintiff—Forb, 
plaintiff v. The Life Insurance Company of 
Virginia. U. S. District Court, Western 
District of South Carolina, Greenwood Divi- 
sion. Filed January 2, 1946. 11 CCH Lire 
Cases 313. 


INSURED SHOT BY IRATE HUSBAND 


(OHIO) 


@ Procedure 
Double indemnity 
Accidental death 


Appellant insurance company declined to 
pay double indemnity benefits on the ground 


that death was not accidental. The evi- 
dence showed that the insured was infatu- 
ated with a married woman and was shot 
and killed by the husband when he went, 
alone and unarmed, to see the husband. It 
was appellant’s contention that the insured 
virtually committed suicide by walking into 
a known and reasonably certain fate. The 
jury disagreed on the first trial, and after 
the second trial the District Court directed 
a verdict for appellant. The United States 
Circuit Court of Appeals reversed on the 
ground that the case presented several ques- 
tions of fact which should have been sub- 
mitted to the jury, namely, whether the 
insured was the aggressor when he was 
killed, whether he expected the husband to 
shoot him, and whether a reasonable man 
would have expected to be shot. At the 
third trial the jury found for appellee, the 
beneficiary, and the insurance company 
thereupon filed a double-barrelled motion 
asking for a judgment notwithstanding the 
verdict or, in the alternative, a new trial. 
The District Court denied both branches of 
the motion and entered judgment for appel- 
lee upon the verdict. Upon a second ap- 
peal, the United States Circuit Court of 
Appeals declared that appellant was entitled 
to have the lower court weigh all the evi- 
dence and exercise its discretion to see 
whether or not the verdict was so opposed 
to the evidence that a new trial should be 
granted. The District Court, by a single 
order, granted appellant’s motion for a new 
trial and the motion for judgment notwith- 
standing the verdict. These proceedings 
were certified in a supplemental record to 
the Circuit Court of Appeals. New briefs 
were submitted and oral argument had, and 
an order was entered approving the action 
of the District Court and remanding the 
case to it with directions to dismiss the 
action. Certiorari was denied by the United 
States Supreme Court on December 3, 1945. 
—General American Life Insurance Com- 
pany, Appellant v. Central National Bank 
of Cleveland, Trustee, etc. United States 
Circuit Court of Appeals, Sixth Circuit. 
July 16, 1945. 11 CCH Lire Cases 241. 
Robert H. Jamison, Robert F. Lee, Bulkley 
Bldg., Cleveland, Ohio, for Appellant. 


M. C. Harrison, William K, Thomas, Guardian 
Bldg., Cleveland, Ohio, for Appellee. 
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“PARTICIPATION IN AN ASSAULT 
OR FELONY” 


(ILLINOIS) 


e Accidental death benefit 
Exclusion for assault or felony 
Insured shot 


At 4 a. m. the bartender told all of the 
patrons that it was time to close, and that 
they would have to leave. One group, in 
a booth in the back part of the tavern 
shouted: “Lock up the place. We are 
staying.” They were finally prevailed upon 
to leave, and stood on the sidewalk outside 
the tavern door. One of the group was 
Perdew. He took out his revolver and 
walked back to the tavern and started kick- 
ing the door. The bartender turned to his 
friend who was to accompany him home, 
and said: “Call the police.” He thought 
that the patrons that had just left looked 
as if they were “stick-up men.” So the 
bartender took a revolver from behind the 
bar, opened the tavern door and went out 
onto the sidewalk. He came up to the three 
men, shouted “halt”, and told them to put 
up their hands, that he was holding them for 
the police. Two of them put up their hands, 


but Perdew drew a gun and fire two shots 
at the bartender, who immediately fell to 


the sidewalk. While he was lying there 
Perdew fired three more shots into him 
killing him. The police squad car arrived 
immediately thereafter. The bartender was 
the insured under a policy providing double 
indemnity for death by accidental means, 
not resulting from the insured’s participa- 
tion in an assault or felony. The foregoing 
is. the version, given by plaintiff’s witness, 
of the occurrences resulting in the death 
of the insured. The insurer resisted pay- 
ment of double indemnity, on the ground 
that the insured was the agressor in an 
affray which resulted in his death. The 
plaintiff moved for summary judgment on 
the affidavit of his witness. 


In opposition to the motion, defendant filed 
an affidavit by Perdew, who stated that he 
was an Evanston police officer and denied 
that either he or his two compaions shouted 
“Lock up the place. We are staying.” He 
stated that he and his companions had left 
the tavern when informed by the waitress 
that it was closing; that they had proceeded 


about twenty feet when one of his com- 
panions had said, “Let’s go back and get 
some more beer”; that his two companions 
walked back to the tavern and opened the 
storm door, his companions knocking on 
the inside of the door while he stood at 
the door; that he did not take out his 
revolver and kick on the tavern door; that 
he heard someone inside the tavern shout 
that it was closed; that he and his com- 
panions left the tavern and proceeded about 
150 feet when he heard someone behind him 
say “Stick ’em up and get back against the 
window.” He denied that he heard any- 
one say, “Put up your hands, I am holding 
you for the police.” Perdew stated that 
when he heard the command to “stick ’em 
up”, he turned and saw a revolver in the 
hands of an unknown person, that he then 
pulled his gun from his overcoat pocket 
and shot the unknown individual twice, that 
said person fell to the sidewalk with his 
gun pointing and waving towards him, and 
that fearing he might still be able to shoot, 
he fired three more shots at him. Imme- 
diately after the shooting two police squad 
cars arrived on the scene, and Perdew 
identified himself as an Evanston police 
officer and turned his gun over to the officer 
in charge. 


It was plaintiff's contention that the insured 
had a right to arrest Perdew and his com- 
panions for a criminal offense committed 
or attempted in his presence. But Perdew 
and his party did not cause any disturbance 
in the tavern and left peaceably, after which 
the door was locked. There was no robbery 
attempted by anyone in the presence of the 
insured. There was a question of fact as 
to whether the actions of any of the parties 
constituted disorderly conduct, and since 
there was a conflict of material fact, the 
court erred in entering a summary judg- 
ment for plaintiff. Judgment of the lower 
court was reversed and the cause remanded 
with directions that the case be tried.— 
Ublasi v. The Western & Southern Life 
Insurance Company. Illinois Appellate 
Court, First District. December 20, 1945. 
Released January 8, 1946. 11 CCH Lire 
Cases 307. 


Eckert & Peterson, for appellant. 
Kelner & Kelner, for appellee. 
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RELEASE OBTAINED THROUGH 
ADJUSTER’S FRAUD 


(OHIO) 
e Fraudulent representations 
Disability benefits 
Setting aside release 


Bertman brought suit against the Provident 
Life and Accident Insurance Company to 
set aside a purported settlement of a claim 
under an insurance policy issued by Provi- 
dent and to recover a balance alleged to be 
lawfully due him for accidental injuries. 
The lower court found that the settlement 
was obtained through fraudulent represen- 
tations of Provident’s adjuster, Alley, in 
cooperation with its physician; set aside the 
settlement and the release executed by 
Bertman as void and of no effect; and 
granted a recovery of $2563.36. 


On May 6, 1939, the insured sustained an 
injury when he struck the top of his head 
on a low ceiling and suffered a cerebral 
concussion. Some two months later, de- 
fendant’s physician, Dr. Pomerantz, exam- 
ined plaintiff at the adjuster’s request and 
reported that he “still complains of head- 
aches which he states are daily occurrences 
and because of which, and the dizziness 
which sometimes occurs, he does not drive 
his car.” He further reported that: 


“There is no question in my mind but that 
this man has been back to work. All he is 
willing to admit is that he comes down to 
the office . . because his wife had been 
kicked by a horse and he had to open up 
the business. We talked to him regarding 
asettlement of his claim and he told us that 
he could not settle the claim until he had 
gone back to work, When we pointed out 
to him that as far as we were concerned, 
he had already returned to work since we 
had to call on him at his place of business, 
he told us he would settle the claim at a 
time when he was discharged by his doctor. 
We took the liberty to contact Dr. Baumoel 
[a neurologist who performed a cerebro- 
scopy on the insured and saw the insured 
about once a week for a year after the in- 
jury] who informed us that although this 
man did have a concussion of the brain 
and though the headaches still persist . . . 
he could see no reason why this man did 
not return to work.” 


Ths insured testified that Dr. Pomerantz 
made a very superficial examination of him 
and advised him to go to his place of busi- 
ness for two or three hours a day and that 
would clear up the headaches. Alley, the 
adjuster, had Dr. Pomerantz’s report when 
he finally got in touch with the insured on 
July 25, 1939. On this occasion Alley drew 
upon the insurance company in favor of the 
insured for $946.66 for medical expenses, for 
approximately three months of total dis- 
ability, approximately three months of par- 
tial disability, and for hospital expenses, and 
the draft was paid. On its face the draft 
bore the notation that “endorsement on back 
hereof by Payee shall constitute a receipt 
and release in full settlement of any and all 
claims which Payee has or may have * * *.” 
On the same occasion, although he did not 
remember it, the insured signed a release, 
acknowledging his acceptance of the sum 
paid in full settlement of any benefits under 
the policy by reason of disability from the 
accident in question. With reference to 
this draft and release, the insured testified: 
“I was under the impression from what 
Mr. Alley told me that I was just signing 
my check for receiving this money for the 
time that I was injured and that after that 
if I did not clear up I would still have 
my policy of insurance and that I could 
still go back at the Company.” On cross- 
examination he testified that he did not 
realize he was releasing and settling his 
claims against the Company until his policy 
was cancelled. A report made by Alley to 
the insurance company regarding the settle- 
ment was revealing as to his fraudulent con- 
duct. 


The material findings of the court were, in 
substance, that the insured was not aware 
of the seriousness of his injury, but that the 
insurance company was aware of it, and 
used both its doctor and its adjuster to per- 
suade the insured to commit himself to the 
settlement made on July 25, 1939, and that 
upon being advised by Alley that the settle- 
ment had been made, the company imme- 
diately set about to have the policy cancelled 
in order that it might be released from 
further liability on its contract. The re- 
viewing court concluded that these findings 
were not clearly erroneous and were based 
upon substantial testimony. There was a 
clear inference that the insurer’s agents 
were hurriedly engaged in effecting a settle- 
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ment with the insured and a cancellation 
of his policy at a time when he was totally 
disabled from brain concussion and was suf- 
fering recurring and exacerbating headaches 
which might reasonably continue for an in- 
definite yet lengthy period. 


However, the amount awarded plaintiff by 
the lower court was found not to be justi- 
fied. Plaintiff was awarded indemnity for 
total disability for three months, thereafter 
indemnity for partial disability for sixteen 
months, and thereafter indemnity for total 
disability for another seven months. The 
court, on appeal, pointed out that under 
the policy provisions indemnity for partial 
disability was limited to six months and 
that there could be no recommencement 
of payments for total disability since it was 
not continuous. Judgment for plaintiff was 
modified by allowing recovery in the amount 
of $300 and the cause was remanded with 
directions to enter judgment accordingly.— 
Provident Life and Accident Insurance 
Company, Appellant v. Bertman. United 
States Circuit Court of Appeals, Sixth Cir- 
cuit. December 3, 1945. 11 CCH Lire 
Cases 232. 

Thomas V. Koykka, Smith Warder, McKeehan, 


Merrick, Arter & Stewart, Cleveland, Ohio, for 
Appellant. 


Edward I. Siegel, Siegel & Siegel, Cleveland, 
Ohio, for Appellee. 


SUICIDE OR MURDER? 


(MISSOURI) 


© Attempt at suicide 
Body found in bathtub 
Knife wounds 


And once again the question—did the in- 
sured commit suicide or was he murdered? 
Here are the summarized facts: 


In the fall of 1942 the insured’s wife left 
him, later notifying him that she was suing 
for divorce. The news upset him consid- 
erably, and early in March, 1943, he made 
an attempt at suicide. Eight days later he 
was discharged from the hospital, the doc- 
tor testifying that the insured appeared nor- 
mal, regretted his attempt at suicide, and 
had developed plans to start life anew in 
the used car business in Fairfield, Iowa, 
with a friend named Barnett. While in 
Fairfield, the insured lived in the home of 
Barnett. Six days after his arrival the in- 


sured’s body was found lying in the bath- 
tub, fully clothed, his throat cut and deep 
cuts on both wrists, a three inch bruise on 
his head, and a butcher knife beneath his 
body. A dented flashlight was discovered 
in the wastebasket nearby. All the medical 
testimony was that the wound on the right 
arm rendered the right hand useless. There 
was a diversity of opinion among the ex- 
pert medical men as to whether or not the 
use of the left hand was so impaired by the 
severing of the superficial tendons that it 
would have been impossible for the insured 
to have gripped a knife with it and to have 
inflicted the other wounds on his body. 


The insurance company contended that al- 
though the plaintiff did not predicate a re- 
covery solely upon the theory of murder by 
Barnett, plaintiff’s counsel, by making such 
charge in his opening statement, adopted 
that theory, and having done so plaintiffs 
were not entitled to recover because there 
was not sufficient evidence to prove that 
Barnett did murder the insured. The court 
ruled against the point because “it did not 
appear that counsel intended to so narrow 
the issues as to predicate recovery solely 
upon the theory that the insured was mur- 
dered by Barnett. He distinctly told the 
jury that it might not be necessary for him 
to show that Barnett murdered the insured, 
but that it was possible that a case of acci- 
dental death could be made by proof that 
the insured did not take his own life, and 
that plaintiffs could go further if necessary 
and show that Barnett did murder him. 
* * * The issues were not whether insured 
was murdered by Barnett, but whether in- 
sured died as a result of bodily injuries 
sustained through external, violent and ac- 
cidental means. There was substantial evi- 
dence from which a jury could find that 
insured did not commit suicide and that the 
wounds from which he died were inflicted 
by another. Plaintiffs were not compelled 
under the pleadings to identify the persons 
who inflicted said wounds.” 


Another point made by the insurance com- 
pany was that the court, having refused to 
submit the case on the single issue of whether 
Barnett murdered the insured, and submit- 
ting it upon the theory that plaintiffs might 
recover if the jury found that the insured 
was murdered by someone, erred in refus- 
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ing to give its requested instruction which, 
if given, would have withdrawn from the 
jury’s consideration testimony with refer- 
ence to the note for $3000 given to the 
insured by Barnett, testimony with refer- 
ence to water dripping or running from 
Barnett’s apartment, testimony concerning 
the flashlight found in the bathroom, and 
evidence with reference to the business ar- 
rangement between the insured and Bar- 
nett. This and other assigned errors were 
overruled and the judgment in favor of 
plaintiffs for the double indemnity benefit 
was afirmed.—Utterback et al. v. New York 
Life Insurance Company, Appellant. St. 
Louis Court of Appeals, Missouri. Decem- 
ber 18, 1945. 11 CCH Lire Cases 276. 

Clark, Boggs, Peterson & Becker, William L. 


Nelson, Jr., 317 Guitar Bldg., Columbia, Mo., 
W. W. Barnes, Paris, Mo., for Appellant. 


Nolen & Nolen, Paris, Mo., for Respondents, 


TOTAL DISABILITY DOES NOT 
REQUIRE ABSOLUTE HELPLESSNESS 


(MISSOURI) 


e Total and permanent disability 
Part-time help in drug-store 


Shades of Ye Olde Apothecary! One of 
the sad, though incidental, facts developed 
in the course of plaintiff druggist’s suit for 
disability payments was that the soda foun- 
tain “is the best part of the business;” also, 
that the average druggist-sodajerk works 
fom 10 to 15 hours customarily. The 
plaintiff, a registered pharmacist, was oper- 
ating a drug store in Long Beach, Cali- 
fornia, on March 10, 1933 when the famous 
earth-quake of that date occurred. He was 
caught and buried in the debris of the build- 
ing in which his drug store was located 
and lay for several hours under the debris 
of the building without surgical or medical 
attention. Plaintiff suffered a simple frac- 
ture of his left leg and a compound fracture 
of the two large bones of his right leg above 
the ankle, and later developed osteomye- 
litis, an infection of the bone. Disability 
payments were made to him by the defend- 
ant insurer (though sometimes contested, 
and litigated) through the years up to 
January 10, 1944. At that time defendant 
tefused to pay any further disability benefits 
under the policy, after January 10, 1944. 
Following his injury in the earthquake, the 


plaintiff moved from California to Cape 
Girardeau, Missouri, in May, 1934, to re- 
sume the practice of his profession as 
pharmacist, and purchased a pharmacy 
there. Plaintiff has a manager, Miss Nell 
Saupe, who manages the biggest part of the 
drug store “because she manages the soda 
fountain, which is the best part of the busi- 
ness.” Plaintiff also has seven clerks. He 
owns and operates the drug-store with the 
assistance of his help. He is a registered 
pharmacist and occasionally fills prescrip- 
tions and waits on customers; a man who 
is not registered fills ninety per cent of the 
prescriptions. Plaintiff also works a little 
at the soda fountain, sells cigars, and acts 
as cashier, sitting on a stool. He is at the 
store an average of six hours a day, but 
works very little “because I couldn’t, and 
can’t yet be on that leg constantly for any 
length of time without severe pain and 
swelling . . . Anytime I use the leg thirty 
or forty-five minutes or an hour, in constant 
use, I get a swelling in the leg and aching, 
and I have to lie down and get off of it 
: I have used a couch to lie down on 
and have been advised to do it. Any time 
I use the leg to excess it causes severe pain 
and swelling.” Defendant contended that 
the plaintiff was not totally disabled within 
the meaning of the policy in suit, because 
he was able, during the period claimed, to 
perform enough of the substantial and ma- 
terial acts and duties of his occupation to 
be able successfully to continue such oc- 
cupation. Said the Court: “We are unable 
to agree with defendant’s contention 
Total disability contemplated by an acci- 
dent policy, or the disability clause of a 
life policy does not mean, as its literal in- 
terpretation would require, a state of abso- 
lute helplessness; rather, that the disability 
contemplated means inability to do all the 
substantial and material acts necessary to 
the prosecution of the insured’s, or in many 
instances, any, business or occupation, in 
a customary and usual manner 

” Evidence as to the usual and custo- 
mary duties of a druggist made it clear that 
the plaintiff could not perform the substan- 
tial and material duties of the occupation. 
Judgment for the plaintiff was affirmed.— 
Tenkhoff v. New York Life Insurance 
Company, appellant. St. Louis Court of 
Appeals, Missouri. Filed January 15, 1946. 
11 CCH Lire Cases 336. 
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ACID THROWING-STATE’S DUTY 
TO TRAINING SCHOOL INMATES 


(NEW YORK) 
© State’s liability 


The boys quarrelled, and Sarrentino dared 
Flaherty to fight. The State training school 
authorities, in such cases, permitted the boys 
to settle their differences with boxing 
gloves, and the school chaplain would super- 
vise the contests. Sarrentino and Flaherty 
made arrangement for a fight on Friday. 
Sarrentino appeared on the field of honor 
on the day appointed, and gave as an ex- 
cuse for not proceeding with the contest 
that he had to do some work. Another 
appointment was made for the next after- 
noon, Saturday, but Sarrentino did not 
appear. Later that afternoon Sarrentino re- 
moved acid from the fire extinguisher; and 
he burned a hole in Flaherty’s pillow that 
afternoon. Flaherty told Mr. James, who 
was acting as cottage-master during the ab- 


sence on vacation of the regular cottage- 
master. Nothing was done about it by Mr. 
James. The soda acid fire extinguisher was 
kept in an unlocked cabinet on the wall 
of the hallway in the cottage in which the 
boys stayed. The acid could be taken from 
it by removing a cap. During the time that 
the substitute cottage-master was in charge, 
the boys were allowed in the hallway with- 
out supervision. (This was not permitted 
during the time the regular cottage “par- 
ents” were in charge.) About 1:30 A. M., 
on Sunday Flaherty was awakened with a 
feeling of severe pain and burning. His 
screams awakened the other boys in the 
dormitory and the night watchman, who 
was at another cottage, was called. He dis- 
covered that Flaherty had been burned and 
that his pillow was burned “right in half.” 
Flaherty was taken to the hospital. He 
suffered third degree burns and remained in 
the hospital seven months. Permanent scars 
and bald spots on the head resulted from 
the burns. Sarrentino admitted that he got 
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the acid from the fire extinguisher and 
“turned it on” Flaherty. Judgment for the 
claimant was refused in the trial court; and 
the claimant appealed. 


“Respondent urges that the State cannot be 
deemed insurers of the safety of inmates 
and that the supervision given to the in- 
mates at Warwick State Training School 
was adequate and according to accepted 
standards. With this we cannot agree. The 
authorities at the institution had notice of 
an ill feeling between Sarrentino and 
Flaherty and that someone had tried to in- 
jure Flaherty on the day before he was in- 
jured. For some time just prior to the 
assault there had been a laxity of super- 
vision. The authorities also had notice of 
the character of Sarrentino and that a dan- 
gerous substance was contained in the fire 
extinguisher, to which Sarrentino had ac- 
cess. Boys sent to this school are children 
in need of guidance. The school is under 
the supervision of the Department of Social 
Welfare. Both Flaherty and Sarrentino be- 
came wards of the State and inmates of 
the school for the purpose of supervision 
and guidance. Neglect of the school au- 
thorities to protect them adequately is neg- 
ligence. Care must be sufficient to prevent 
consequences which might be anticipated. 
The school authorities failed in their duty 
to the infant claimant.” Judgment was re- 
versed, and judgment granted the claimant 
for $10,000.—Flaherty, Etc., et al., appel- 
lants v. State of New York. New York 
Supreme Court, Appellate Division, Third 
Department. November 14, 1945. 12 CCH 
NEGLIGENCE Cases 1048. 


Esther R, Brause, Leonard Acker, for appellants. 


Nathaniel L. Goldstein, Atty. General, Orin G. 
Judd, Solicitor General, Mortimer H. Michaels, 
Asst, Atty. General, for respondent. 


APPLE DEAL UPSET BY FAILURE 
TO DELIVER TELEGRAM 


(TENNESSEE) 
@ Telegraph company’s liability 


When the plaintiffs’ driver brought back 
to the plaintiff, at Rogersville, Tennessee, 
the load of apples that he had bought for 
the plaintiff from Mr. Green, at Mount 
Jackson, Virginia, the driver reported that 
Green had something over a_ thousand 
bushels of the same kind of apples which 


he agreed to sell at 40 cents per bushel if 
he was notified by noon of that day. After 
seeing the apples Wood, the plaintiff, went 
to the telegraph office and sent Green a 
money order for $25 accompanied by the 
following message: 


“Hold Staymans, Black Twigs, Winesaps 
for forty cents. Wiring $25.00. deposit 
Will load soon as possible. Answer Western 
Union.” 


The message and the money order were 
given to the defendant telegraph company 
by 9:30 a. m., Virginia time, and should 
have reached Green within an hour, and 
thus before the noon deadline. The plain- 
tiff did not receive any answer from his 
message or money order. He went to the 
office at Rogersville, Tenn., where he had 
sent the wire from, and had a tracer sent 
inquiring about the telegram. Finally, he 
sent his driver back to Virginia with the 
money to get these apples. The driver 
reached Green’s home early Monday morn- 
ing, two days after expiration of the dead- 
line, and found that Green had sold the 
apples. Green testified that he had not 
received the message, or money order until 
after the driver arrived and Green made in- 
quiries about it. Green refunded the $25 to 
the driver. Green then assisted the driver 
in getting some other apples, but they were 
inferior and cost more than the ones Green 
was to save for the plaintiff. No profit was 
made by palintiff on these apples. The proof 
showed that if plaintiff had obtained the 
thousand bushels of apples he could have 
made a profit of more than $350 above all 
costs and expenses. Green further testi- 
fied that if he had received the telegram he 
would have held the apples for the plain- 
tiff. His testimony showed that had he re- 
ceived the telegram he would have con- 
sidered himself bound to hold the apples 
for the respondent. Judgment for the plain- 
tiff was entered in the trial court for $200. 
This was affirmed on appeal. 


“The merit of telegraphic communication 
lies in its speed, and it is for this reason 
that it is resorted to instead of using the 
more certain and less expensive method of 
communicating by mail. It is therefore the 
duty of telegraph companies, which hold 
themselves out to the world as prepared to 
furnish this rapid means of communication, 
to transmit messages promptly and in the 
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absence of any legal excuse they will be lia- 
ble for failure to do so.” The defendant’s 
agent at Mount Jackson testified that “he 
called by telephone to Green’s home and 
delivered the telegram. He does not claim 
that he talked to Green nor does he attempt 
to tell to whom, if any one, he talked to. 
He gives no time when he telephoned but 
says he could tell if he had his records. 
These records were not produced. We 
think the jury would have been justified 
in believing that defendant’s agent never 
delivered the message.” Judgment affirmed. 
—Western Union Telegraph Company v. 
Wood. Tennessee Supreme Court. Janu- 
ary 5, 1946. 12 CCH NEGLIGENCE Cases 1082. 
Frank Flynn, Oscar Rogers, Knoxville, Tenn., 
for Wood. 


Cates, Smith & Long, Knoxville, Tenn., for 
Western Union Telegraph Co. 


MOVIE THEATRE PATRON BITTEN 
BY DOG 


(MONTANA) 


e Liability of theatre owner 
Duty of reasonable care 


A black cocker spaniel with a taste for the 
dramatic, after several abor*ive attempts to 
enter the movie theatre, finally eluded the 
doorman and gained entrance. Then his 
harassment began. The doorman took after 
him, chasing him down one aisle, another 
employee chased him up another. Once 
captured, he again broke away and bit an 
usherette, tearing her trouserettes in the 
process. Undaunted, she hit the dog over 
the head with her flashlight. This stunned 
him, and a patron and the doorman captured 
the groggy cocker and took him out of the 
theatre. But not before he had shown his 
opinion of the whole thing by several times 
biting the eleven-year old plaintiff on the 
ankle. Plaintiff was seated in the second 
seat from the right aisle, eight rows back 
from the front. While he was watching the 
picture, he heard a woman scream in an- 
other part of the theatre, but put it down to 
the natural hurly-burly of the cinema art; 
about a minute later he was bitten on the 
right ankle by a little black dog, whose 
presence he was unaware of before being 
bitten. Suit was brought against the thea- 
tre for damages, and plaintiff had judgment 
below for $1,000. Defendant appealed. 


“In this state it is well established that the 
law imposes upon the operator of a theatre 
the duty of using ordinary care to have the 
premises reasonably safe, and to warn pa- 
trons of any hidden or lurking danger there- 
in. .. . Such owner or proprietor is not an 
insurer of the safety of his patrons. ... And 
this rule extends to the duty to use reason- 
able care to keep the premises safe for 
customers from injury by animals. The evi- 
dence shows that every reasonable effort 
was made by defendant’s employees, both 
to keep the dog from entering the theatre, 
and to promptly eject it after it had en- 
tered; that from the time the dog entered 
the theatre they were continuously engaged 
in an attempt to eject it. Nothing further 
was required in defendant’s fulfillment of its 
duty to plaintiff and its other customers. 
As we view it, no actionable negligence on 
defendant’s part was shown, unless it be 
held that defendant is an insurer of the 
safety of its customers, and such is not the 
law.” Judgment reversed with directions 
to dismiss.—Milasevich, Etc. v. Fox West- 
ern Montana Theatre Corporation, appel- 
lant. Montana Supreme Court. January 
15, 1946. 12 CCH NEGLIGENCE Cases 1141. 
Maury & Shone, Butte, Mont., for plaintiff, re- 
spondent. 


Meyer & Meyer, 
appellant. 


Butte, Mont., for defendant, 


MULE ELECTROCUTED BY 
PASTURE FENCE 


(LOUISIANA) 
e@ Degree of care required 


A graduate of a college of electrical engineer- 
ing, defendant made practical use of his 
knowledge of amperes and voltage by con- 
structing a charged wire fence around his 
pasture “to keep his live stock safely within 
the pasture limits.” Not far from defendant's 
home and pasture lived the Alexanders, to 
whom plaintiff had leased three mules. One 
morning it was discovered that the mules 
had escaped from their enclosure, and Mrs. 
Alexander set out to find them. When she 
located them on the highway south of de- 
fendant’s property, she tried to drive them 
back to her own property, but the mules 
turned north and headed toward the defend- 
ant’s pasture fence. Mrs. Alexander solicited 
the assistance of some colored boys who had 
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been watching the mulish antics with inter- 
est, and three or four of the lads pursued 
the animals. Stimulated to further flight, 
one of the mules ran into the defendant’s 
charged wire fence and became entangled 
in the wire. The electrical shock knocked 
him down, but he struggled to rise and 
partially succeeded, only to again fall upon 
the ground, never to rise again. Defendant 
admitted that since both the mule and the 
ground were wet from rain, conduction of 
electric current was better than if both had 
been dry. He also admitted that the greater 
the area of contact, the greater the current 
that passes through the object. Since the 
wire was against the mule’s body for several 
feet, a much heavier current passed through 
him than would have passed through by 
ordinary contact. Yet defendant denied that 
he knew that the voltage was high enough 
to kill an animal, even though a year before 
the death of the mule, a dog had been elec- 
trocuted in defendant’s chicken house by 
catching a charged wire in his mouth. De- 
fendant said he tested the current going into 
the pasture wire only about once a month. 
When the trial court rendered judgment 
for plaintiff, defendant appealed, denying 
knowledge that at the time the mule was 
killed, the voltage was sufficient to kill an 
animal, and also averring that the agents of 
plaintiff knowingly and carelessly ran the 
mule into the wire fence, being aware that 
it was charged with electricity. 


Said the court: “The high degree of care 
that rests upon a person who produces and 
distributes electrical energy is well known. 
... And surely that same degree of care 
and caution rests upon one who diverts elec- 
trical current from his own premises and 
charges uninsulated wire fencing therewith. 
The person so doing unquestionably takes 
upon himself the detinite obligation of see- 
ing to it that at all times and under all 
conditions the current is maintained at such 
voltage as to be harmless to animals and 
persons who may come in contact therewith, 
and his failure to do so renders him re- 
sponsible for damages resulting therefrom. 
... We will not say that the use of electricity 
to charge fencing, as appears in this case, is 
negligence per se, but we do say that the 
duty developed upon the defendant to fre- 
quently test the power of the current going 
into the wire to the end that any increase 
therein could be detected and remedied. He 


admits he did not do this. Being educated 
in electrical engineering, he was competent 
to do this and there is no good reason why 
he should not have employed his scientific 
knowledge in discharge of the obligations 
rested upon him in the respect mentioned. 
The plea of contributory negligence is with- 
out merit. The negro boys who chased the 
mules to catch them were not acting for 
plaintiff; neither was Mrs. Alexander.” Judg- 
ment for plaintiff was affirmed.—McMullen v. 
McClunney, defendant, appellant. Louisiana 
Court of Appeal, Second Circuit. October 
31, 1945. 12 CCH NeEcLiceNnce Cases 865. 
Frank A. Blanchard, Shreveport, La., for ap- 
pellant. 


Bryan E, Bush, Shreveport, La., for appellee. 


NIGHT CLUB FIRE DESTROYS 
LEASED FURNISHINGS 


(WYOMING) 
@ Lease covenants 


The weather was ten below zero; conse- 
quently business was quiet and the Club La 
Vida closed at 3 a. m. instead of at the 
usual 4 a. m. closing time (when the watch- 
man customarily came on duty). During the 
time of closing and the time when the watch- 
man came on duty, there was a fire in the 
Club, and various furniture and fixtures were 
destroyed by the fire. These furniture and 
fixtures were leased by the defendant, the 
operator of the Club, from the plaintiffs, 
the owners of this property. The lease con- 
tained a covenant to keep the furniture and 
fixtures in repair, and to re-deliver it to the 
lessor in the same good order and condition 
as when received, loss by ordinary wear 
excepted. The lessors sued the defendant 
operator of the Club under the covenants 
contained in the lease, and also under the 
theory that the defendant was guilty of 
negligence in not having a watchman on 
the premises at the time the night club was 
closed on the night of the fire. Though the 
plaintiffs had judgment in the trial court, 
the Wyoming Supreme Court reversed this 
judgment and granted a new trial. It held 
that the covenants in the lease did not make 
the lessee (really a bailee for hire) an insurer 
of the return of the bailed articles; that if 
the goods are destroyed without the fault 
of the lessee he is not bound to restore them. 
As to the second cause of action, based on 
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negligence, the Court said: “For all that ap- 
pears here the fire may have started and 
gained such headway that the porter who 
it seems was there at 4 o'clock in the morn- 
ing could do nothing to extinguish it; indeed, 
the fire may have started after 4 o’clock in 
the morning and after the porter arrived. 
Its origin appears to be quite unknown so 
far as can now be told. True it is that the 
night club was closed an hour earlier than 
usual. It is not surprising that this was 
done when business was ‘light’ at 3 a. m. 
due, evidently, to the out-of-doors tempera- 
ture being extremely cold and 10 below 
zero at 4:50 a. m. Evidently few people 
were then present. Nothing unusual appears 
to have been observed at the closing hour 
to put anyone on guard. Was it absence of 
ordinary care for the proprietor to close the 
night club merely an hour earlier than usual 
under such conditions, nothing appearing 
to make it seem necessary to keep the place 
open an additional hour? We hardly think 
so, for we are not able to discern any evi- 
dence here which shows that it was within 
defendant’s power to have avoided the oc- 
currence of the fire by the exercise of such 
care. It may be that there is evidence which 
will throw light upon much that is now 
obscure. If so it should be forthcoming.” 
Reversed with instructions to grant a new 
trial —Fuchs et al. v. Goe, appellant. Wyoming 
Supreme Court. November 26, 1945. 12 
CCH Nec.icence Cases 941. 

R. R. Rose, Casper, Wyoming, for defendant, 
appellant. 

W. J. Wehrli, Casper, Wyoming, for plaintiffs, 
respondents. 


SELF-SERVICE SHOPPER HIT BY CANS 


(NEW JERSEY) 
© Stores and shops 


While shopping in the defendant's “self 
service” food store, the plaintiff, a widow 
of middle age, was injured by several cans 
containing food falling from a counter, onto 
one of her feet, as she was passing through 
an aisle. The plaintiff was following the 
course habitual in such stores: she was pro- 
vided by the management with a sort of 
push car, (called by her a “wheel,” and by 
the defendant a “carriage”) and was se- 
lecting and placing thereon from the counter 
display such goods, apparently in cans or 
packages, as she wished to buy, to be 


checked later by the cashier. Her claim 
was that as she was passing through a 
narrow space between two loaded counters 
and in the act of meeting another customer, 
several cans fell from a counter on her foot, 
causing injury which required surgical treat- 
ment. In her suit for damages she charged 
negligence in maintenance of the stock in 
a dangerous condition; employment of in- 
competent help; and failure to give her no- 
tice of the danger. The proof indicated 
that there were no attendants at the coun- 
ters, but that the goods were stacked there- 
on and that customers helped themselves, 
In her testimony she claimed that the fall 
of the cans was caused by vibration, due to 
a heavy truck passing through the street; 
but the jury were not confined to that the- 
ory either on the record or in the charge 
of the court. 


In affirming a judgment for the plaintiff- 
shopper the Court said: “The main point 
seems clear: that from the fact of the cans 
falling apparently without any direct human 
intervention, it was legitimate for the jury 
to infer negligence of some kind within the 
limits of the complaint: and the question 
whether or not the fall was due to vibration 
caused by a truck, or mere faulty stacking 
of the goods, seems to us quite immaterial. 
The court quite properly left the question 
of negligence to the jury; and that is the 
only point made on this appeal.” No 
grounds existed for granting a non-suit, or 
directing a verdict for defendant. The judg- 
ment for plaintiff was affirmed. There was 
no contributory negligence or assumption 
of risk.—Leone v. Safeway Stores, Incorpo- 
rated, appellant. New Jersey Supreme 
Court. December 28, 1945. 12 CCH Nec- 
LIGENCE CASES 1094. 

Wilbur A. Stevens, 60 Park Place, Newark, N. J., 
for appellant, 

Jacob E. Max, 22 Journal Square, Jersey City, 
N. J., for respondent. 


SHOOTING AN OIL WELL WITH 
NITROGLYCERINE 


(ILLINOIS) 
e Improper placement of shot 


“Shooting” an oil well is the explosion of a 
charge of nitroglycerin at or near the bot- 
tom of the well, in order to loosen up the 
sand formation around the oil bearing sands, 
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so that after the shooting the oil will flow 
more freely and in paying commercial quan- 
tities. Nation, the defendant and counter- 
claimant, employed the plaintiff, the Pure 
Torpedo Company to shoot his oil well. 
Thereafter the plaintiff sued on an account 
stated in the amount of $914, including items 
for the shooting of the oil well in question. 
The defendant counterclaimed for some Seven- 
teen thousand dollars damage caused by al- 
leged negligence in the shooting of the well 
in question. The negligence charged was 
that the plaintiff’s shooter did not lower the 
shot of nitroglycerin to the bottom of the 
well, but instead lowered it to about 130 
or 140 feet from the bottom of the well; as 
a result the shot exploded well up in the 
casing, destroying the lower part of the well. 
A jury was waived, the case tried before 
the court, and judgment rendered for the 
defendant, the trial court allowing the plain- 
tif a credit of $664 on the judgment, this 
last amount being the amount of the account 
stated of $914 less the charge for shooting 
the well in question. 


The evidence on the account stated phase of 
the case was that: “about this date [about 
two months after the attempted shooting 
of the well] the defendant was rendered a 
bill for the amount, that he retained it with- 


out objection, and on a number of occasions 
agreed to pay it. The defendant does deny 
an unqualified promise to pay in that he 
says that he only promised to pay upon 
settlement being made for the damages to 
the well in question. He is uncorroborated 
in any way in this question. The first de- 
mand by him for damages was when he 
filed his counterclaim after being sued... . 
The plaintiff was entitled to recover on the 
account stated, which as before stated is 
$914 or not at all. .. . It was, therefore, 
improper for the court below in any event to 
have allowed thereon $664 as a credit on 
the amount of the judgment awarded in 
favor of the defendant.” 


But the question of the counterclaim re- 
mained. The plaintiff’s contention that the 
account stated barred the defendant’s coun- 
terclaim for negligence cannot be sustained. 
“The record does not show that, in arriving 
at the balance of $914, there was any con- 
sideration given by the parties to the alleged 
claim for damages of the defendant. We 
conclude from the facts shown by the record 


that the account stated did not bar the al- 
leged cause of action against the plaintiff.” 
Was the plaintiff negligent in shooting the 
well? “The court below in reaching his 
conclusion that the plaintiff was liable for 
negligence did so from the fact that the 
torpedo line seemed to slacken and that 
after the explosion the pipe was found to 
be damaged some 130 or 140 feet from the 
bottom and he concludes that therefore, the 
nitroglycerin must have been placed and 
exploded at this point; and that, therefore, 
the plaintiff was guilty of negligence in plac- 
ing and discharging the nitroglycerin at 
that point and in not placing it at the bottom 
of the hole. ... Negligence like other facts 
must be proven and the burden was on the 
defendant to prove by a preponderance or 
greater weight of the evidence that the plain- 
tiff was guilty of the negligence charged; 
namely, of misplacing and discharging the 
shot at some 130 feet above the bottom of 
the casing. ... The record does not show 
in any way by expert testimony or otherwise 
that from the fact that the pipe in the well 
is found to be destroyed a distance of some 
130 feet to 150 feet above the bottom that 
the nitroglycerin was exploded at that point 
or that the damage could not have been 
caused by the nitroglycerin being exploded 
at the bottom. ... There is nothing in the 
record to justify a conclusion to the effect 
that because the torpedo line slackened the 
canister of nitroglycerin had stopped. It is 
a matter of common knowledge that many 
things would cause a line to slacken other 
than the stopping of the load on its end. 
Gas coming up would do it. Striking oil in 
the well would do it. ... As against the 
unsatisfactory evidence of the defendant is 
the direct, uncontradicted evidence of the 
shooter of the plaintiff that the shot was 
placed properly, checked as such, and dis- 
charged properly. In this he is corroborated 
by records of the event, including the 
acknowledgment in writing of the employee 
of defendant and by other facts and cir- 
cumstances appearing of record.” The court 
did not pass on the question of whether 
or not the plaintiff was relieved from liabil- 
ity, by the printing on the price lists and bills 
furnished the defendant, the statement “All 
Wells Shot At The Owner’s Risk.” Judg- 
ment for the counterclaimant was reversed 
and remanded.—The Pure Torpedo Corpo- 
ration, appellant v. Nation. Illinois Appellate 
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Court, Fourth District. Released November 
26, 1945. 12 CCH NEGLIGENCE CAsEs 873. 

Ekern, Meyers & Matthias, Donald L. Thomp- 
son, Arthur F. Gruenwald, 1 La Salle St., Chi- 


cago, Ill., Pyle & McCallister, Albert W, McCal- 
lister, Carmi, Ill., for appellant. 


Mills, Umfleet & Mills, Fairfield, Ill., for ap- 
pellee. 


SURGEON'S MALPRACTICE: 
GAUZE SPONGE LEFT IN PELVIS 


(TEXAS) 
® Surgeon’s malpractice 


The hospital report on the plaintiff’s fourth 
and last operation read as follows: “A very 
interesting case has been solved. A heavy 
gauze sponge 2 feet in length was removed 

. apparently placed in pelvis during orig- 
inal operation for hemostatic purposes. Pa- 
tient should now have uneventful recovery. 
Pack was quite large enough to account for 
tumor mass palpable in lower left quadrant.” 
Plaintiff secured a copy of the hospital re- 
port and confronted Dr. Elder with it; he 
was the doctor who had operated on her 
three times previously. He prepared a re- 
lease of liability to be executed by her re- 
leasing him from liability in connection with 
the sponge incident; the consideration for 
this release was the cancellation by him of 
a $475 deed of trust and payment by him 
to the plaintiff of $25 in cash. Sometime 
after the execution of this release the plain- 
tiff sued to set aside the release as having 
been executed by her as a result of fraud 
by Dr. Elder. She testified that he told 
her that he had prepared a release of the 
notes that he held, and a receipt for them. 
This, it is true, the document was, but it 
was also a release. She testified that if she 
had known that the paper was a release 
she would not have signed it. It was exe- 
cuted before a notary public. On cross- 
examination the plaintiff Mrs. Harvey 
testified as follows: 


“Q. Now, then, you were back up in Doc- 


tor Elder’s office that afternoon. Was 
Frank Wood (the Notary Public) up there 
when you came in the Doctor's office? 

A. No, sir. 

Q. He came up afterwards? 

A. Yes, sir. 

Q. Did you sign any paper in Doctor EI- 
der’s office? 

A. Yes, sir. 


Q. To be sworn to? 

A. Yes. He (Wood) asked me if I under- 
stood it. 

Q. What was that? 

A. He asked me if I understood it. 

Q. What did you tell him? 

A. I told him ‘yes’.” 


Said the Court in affirming a judgment for 
the defendant-doctor: “We think it elemen- 
tary that the binding-ness of contracts or 
releases can not be avoided by the simple 
statement of one of the parties thereto that 
he did not read the written instrument be- 
fore it was executed and consequently did 
not understand its contents. Appellant here 
seeks to avoid the release upon allegation 
that her signature thereto was secured by 
fraud on the part of the appellee. Appellee’s 
representation as to the contents of the re- 
lease which she signed, according to her 
testimony was, ‘that he had prepared a re- 
lease, to release those notes I had given 
him and said that this was a receipt for me 
to sign.’ The written instrument does by 
its terms cancel and release said notes and 
was in the nature of a receipt. Fraud can- 
not be predicated upont his statement of Dr. 
Elder, but must be based upon the hypothe- 
sis that he did not go far enough and fully 
explain the entire contents of the instru- 
ment to Mrs. Harvey, and that by failing to 
do so he left an inference that a release of 
the notes was all that the written instrument 
contained. However, it is not shown, that 
Mrs. Harvey was prevented from reading 
the instrument by any fraudulent trick or 
artifice. It appears that Mrs. Harvey could 
read and that she was afforded an oppor- 
tunity to read the instrument before she 
signed it. She testified that before the No- 
tary Public affixed his signature to the 
instrument he inquired if Mrs. Harvey un- 
derstood the terms of the release and she 
replied that she did. In view of these cir- 
cumstances, we hold that there was no evi- 
dence upon which a cancellation of the 
release could be based.” Judgment for the 
defendant was afirmed.—Harvey, appellant 
v. Elder. Texas Court of Civil Appeals, 
San Antonio. November 21, 1945. 12 
CCH NeEc.icence Cases 1137. 

G. Woodson Morris, E. B. Simmons, San An- 
tonio, Tex., for appellant. 


Willis W, Ellison, Miller & Miller, Gonzales, 
Tex., for appellee. 
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WEIGHING MACHINE FALLS 
ON MAN 


(MASSACHUSETTS) 
e@ Machine knocked over 


When scale supports man, that’s certainly 
not news. But when man supports scale— 
well, 250 pounds is no joke. Plaintiff and a 
friend had entered a store vestibule contain- 
ing a commercial weighing machine. The 
friend stepped on the scale first, and then 
as plaintiff was being weighed, an unknown 
young man entered, with pennies in his 
hand obviously interested also in the latest 
report on his avoirdupois. The young Mr. 
X stood facing the plaintiff to the plaintiff's 
left. Plaintiff lighted a cigarette as he stepped 
down from the scale and was just leaving 
when his friend shouted “Look out.” The 
plaintiff turned, and saw the 250 pounds of 
weighing machine tipping toward him. Put- 
ting out his hand, he tried to support the 
scale with the tips of his fingers; the weight 
of the falling machine carried his hand through 
a window, taking off the top of a finger. 
It seems that the mysterious young man, 
still unweighed, had bumped the machine 
when he bolted for a bus at the summons 
of a friend stationed outside. 


Why could the young man knock over a 
250-pound scale? Here are some reasons. 
The scale was not fastened to the building in 
any way, although it was mounted on rollers 
and was set on a sloping floor. The 250 
pounds were distributed as follows: base 
with platform and levers, seventy pounds; 
column, ninety pounds; head, door and 
mechanism, ninety pounds. The height was 
sixty-eight and one-half inches. It was dis- 
covered that a pressure of twenty-seven 
pounds applied horizontally against the center 
of the head at the outside would knock the 
machine out of equilibrium. In spite of these 
facts and figures which might point to faulty 
installation of the machine, the trial court 
found for the defendant weighing machine 
company. The Supreme Judicial Court, how- 
ever, found error in the direction of a verdict 
for defendant. “The plaintiff was an invitee,” 
explained the court, “to whom the defendant 
owed the familiar duty to use ordinary care 
to keep the machine as installed in reason- 
ably safe condition for his use... . This 
duty included the anticipation of reasonably 
foreseeable acts of third persons which might 


cause injury to the plaintiff... . The jury 
could have found that the defendant was 
negligent in placing the machine without 
adequate fastening on a slope in a position 
where it could and might be knocked over. 
... While the unknown young man might 
also have been found negligent, it could 
have been further found that such negligence 
was foreseeable and did not supersede that 
of the defendant as an effective factor in 
causing harm to the plaintiff.” Plaintiff’s 
exceptions were sustained.—Bannon v. Peer- 
less Weighing and Vending Machine Cor- 
poration. Massachusetts Supreme Judicial 
Court, Norfolk. October 31, 1945. 12 CCH 
NEGLIGENCE Cases 900. 


M. E. Fallagher, Jr., A. J. Kirwan, for plaintiff. 
F. G. Katzmann, M. J. Dray, for defendant. 


VENDOR'S LIABILITY FOR SELLING 
DISEASED PORK 


(NEW YORK) 
@ Infected pork consumed 


Trichinae organisms give no warning of 
their presence in raw pork, unless it is ex- 
amined under the microscope. The plaintiff 
was infected with trichinosis as a result of 
eating fresh ham purchased from the de- 
fendant, 


by the other plaintiff, Blume. 
Though the plaintiff Blume cooked the ham, 
the present plaintiff, a guest in her home, 
ate of the pork and became ill and infected. 
The trial court’s order granting plaintiff 


a new trial was reversed on appeal. “In 
this action respondent seeks to cast the ap- 
pellant in damages by reason of an alleged 
violation of the Agriculture and Markets 
Law. ... We are of the opinion that the 
sale of raw pork, . . . which, without the 
knowledge of the vendor, contains live tri- 
chinae organisms, is not a violation of sec- 
tion 200 thereof. The statute does not place 
the duty upon the seller to cook or other- 
wise treat unprocessed pork where it is or- 
dinarily expected that cooking will take 
place before it is consumed. . . . This con- 
clusion applies with greater force to a meat 
dealer who, as here, operates under the su- 
pervision of the United States Department 
of Agriculture.” The order granting plain- 
tiff a new trial was reversed, and judgment 
for the defendant ordered.—Blume v. Trunz 
Pork Stores, Inc., appellant. New York Su- 
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preme Court, Appellate Division, Second 
Department. December 28, 1945. 12 CCH 
NEGLIGENCE Cases 1134. 


WHEN IS A FOREIGN PARTNERSHIP 
“DOING BUSINESS” 


(PENNSYLVANIA) 
© Service of process 
Maintenance of office 
What is “doing business”? 


“Advertising, promotion and good-will op- 
erations within a jurisdiction do not consti- 
tute doing business for the purpose of 
service.” The tort or breach of warranty 
here, if any, occurred in a beauty parlor 
in Philadelphia when the palintiff was in- 
jured as a result of the application of the 
defendants’ hair dye, which allegedly was 
defective. The manufacturer was the de- 
fendant Roux Distributing Company, a part- 
nership, whose home office and principal 
place of business is in New York City. An 
office was maintained in Philadelphia known 
as the Roux Instruction Center. Plaintiff 
obtained service of summons upon the per- 
son in charge of this office. This office 
served as an instruction center for use of 
defendants’ products in the Philadelphia 
area. No goods are kept in the office for 
the purpose of sale. No orders are received 
or filled there, nor are any payments for 
defendants’ products made in that office. 
Defendants sell their products to about one 
thousand jobbers or wholesalers. These 
jobbers and wholesalers, in turn, sell the 
Roux products to beauty parlors and retail- 
ers in their respective communities. De- 
fendants employ representatives who travel 
about the country making good-will calls 
and demonstrating the use of their products 
to beauty parlor operators and other retail- 
ers. These representatives do not accept 
orders for defendants’ products, but refer 
such requests to the local wholesalers or 
jobbers who fill the orders out of their own 
stock. The defendant moved to dismiss the 
suit, or to quash the return of service of 
summons. 


. a preliminary question arises whether 
the partnership entity was doing business 
within this jurisdiction at the time of serv- 
ice of summons, since the service can be 
sustained, if at all, upon that premise only. 
A partnership doing business in a state in 


which it is subject to suit in a firm name, 
is subject to the jurisdiction of the courts of 
that state or district as to causes of action 
arising there. . . . Under the facts of the 
instant case the question of the amenability 
of defendants to process is one similar to 
that of a foreign corporation defendant ..,. 
The general rule formulated by the Su- 
preme Court requires that a foreign busi- 
ness entity, at the time of service of process, 
must be doing business within the federal 
district in such a manner and to such an 
extent as to warrant the inference that, 
through its agents, the corporation or part- 
nership entity is present and subject to the 
laws of the jurisdiction where served, in or- 
der that service of process and the rendition 
of a personal judgment against the defend- 
ant do not violate due process . .. In order 
to come within the rule, however, mere 
proof of any business activity within the 
district is not enough . . . Defendants were 
actively engaged in the promotion of Roux 
products in the Philadelphia area. For this 
purpose it maintained an office in the Fox 
Building which was open several days a 
week. Defendants’ policy was to provide 
free instruction in the use of the products, 
but there was no active solicitation of sales 
by the instructors. If the retailers or beauty 
parlor operators who received instructions 
desired to purchase the Roux products, 
they were referred to local distributors or 
the home office. The instructors had no 
authority to accept the orders and received 
no commissions on sales which could be 
traced to their promotion efforts. On the 
basis of these facts I do not think that de- 
fendants were doing business within this 
district in a manner and to an extent which 
made them amenable to the process of this 
court. Defendants’ agent was not engaged 
in selling its product. Doubtless, the effect 
of the agent’s efforts was to increase sales 
by the retailers and the local distributors, 
and thus indirectly the sales of the defend- 
ants. But this is a mere incident to 
defendants’ business. . . . Advertising, pro- 
motion and good-will operations within a 
jurisdiction do not constitute doing business 
for the purpose of service.” Defendants’ 
motion to dismiss the action was granted.— 
Kaffenberger et al., plaintiffs v. Kremer et 
al. U. S. District Court, Eastern District 
of Pensylvania. December 31, 1945. 12 
CCH NEGLIGENCE Cases 1063. 
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